I. General Overview

A. Agency Functions

1. Executive Functions

a) Investigation

b) Program Management (whatever the agency does all day)

c) Permitting/Licensing

d) Enforcement/Prosecutions

2. Quasi-Legislative Functions

a) Rule making – promulgating regulations 

(1) Quasi-Legislative Hearings when an agency is going to take action – citizen feedback

3. Quasi-Judicial Functions

a) Holding Adjudicatory Hearings.  There are two kinds, depending on who wants something:

(1) Permit Hearings (if citizen wants something):  Here citizen is called the applicant.

(2) Enforcement Hearings (when the agency is the moving party): This is a prosecution; citizen is the respondent.

B. Definitions- all three of these terms are abused

1. Discretion – ability to make decisions

2. Deference – yielding to the discretion of someone else

3. Expertise – knowledge of the substantive field

II. Enforcement Hearings

A. Goldberg Predetermination Hearing: 

1. Right to hearing before rights to which you are entitled are taken away by the state
a) Board of Regents v. Roth – predetermination hearing only applies to rights to which you are entitled.  Government cannot deprive people of life, liberty, or property without due process. 

b) First, Is there State Action?

c) Second, is a protected right at stake?

(1) Life

(2) Liberty

(3) Property

(a) Teacher under 1 year contract did not have property interest in being re-hired.

2. Right to rudimentary due process
a) Meaningful hearing

b) Timely and adequate notice

c) Effective opportunity to defend by confronting and cross-examining witnesses, and presenting own evidence and arguments

d) Opportunity to be heard has to be tailored to the ability of the person involved

e) Right to counsel, but not appointed counsel

f) Impartial decision maker

g) Written decision with findings of fact and conclusions of law (that will be meaningful for appeal)

B. How do you determine how much Process is Due in any situation?  Do you get Pre- or Post- termination hearing?  Matthews v. Eldridge provides the factors to consider 

1. Factors:
a) Private interest affected by the proposed action

(1) What does private person have at stake in the situation?

(2) Concentrate on the private interest during the time between a pre and post hearing.

b) Risk of erroneous deprivation under existing procedures versus the probable value of additional procedures

(1) How likely are we to get a result that is correct if we know everything (God’s eye view)?  What is the likelihood of coming to the wrong conclusion under existing procedure?  What is the likelihood of making a mistake under the new proposed procedure?  

(a) In Goldberg, the reason a pre-determination hearing was better than a post-determination hearing is that if the needy person’s welfare is taken away, she won’t be able to adequately prepare for the hearing because she will be too busy fighting for survival, therefore the hearing will be one-sided, increasing the risk of erroneous outcome.  

c) Burden on the government imposed by the proposed procedure

(1) Functional

(2) Fiscal and administrative 

(a) In Goldberg, government had to shoulder additional fiscal burden of continuing to pay benefits to ineligible recipients until after the hearing.  

2. EXAM TIP: Apply Matthews for particular KINDS of person, NOT on an individual basis.  (So do NOT analyze facts based on individual, use the whole group.  E.g., “Welfare recipients” not “Joe Blow”.)  Goal is to come up with procedural requirements that agency can use from then on for everybody.

a) Note: factors are vague and Courts come out however they want.  

C. Summary Abatement

1. Definitions: 

a) Summary Abatement: Immediate action that an agency takes in an emergency that requires limited or no hearing.  Based on common law power of sovereign

b) Police power – legitimate exercise of authority

c) Public Nuisance – unreasonably threatens or harms public health, safety, or welfare

2. Hearing comes promptly following abatement action

a) E.g. arraignment within 3 days of arrest

3. Two ways Summary Abatement comes about

a) Less formal method: Government official vested with power to act on the spot when they see a problem (e.g. arrest)

(1) North American Refrigeration

(a) Health agency seized poultry it claimed was rotten.  No pre-hearing.  A post-seizure trial was available where the Agency had to prove that the meat was rotten.  

b) More formal method: Order written by agency official for person to stop.  Orders have statutory requirements

D. Rule Making v. Adjudication

1. Rule-making of Regulations (Administrative counterpart to promulgation of statutes)

a) Distinctions from adjudication

(1) Defined: akin to legislation where we write regulations that are like statutes

(2) Effects: A class

(3) Public has some input

(4) Focus: Future facts, broad facts, and policy

(5) Treats everyone alike

(6) More efficient

b) Procedure

(1) Notice

(2) Public Comment

(3) Public Hearing

(4) Enactment

(5) Opportunity for judicial review and/or civil rights action

2. Adjudication (Administrative counterpart to trial)

a) Distinctions from Rule-Making

(1) Defined: holding trial-like hearing where evidence is presented about individual

(2) Effects: one person at a time

(3) Public has no input

(4) Focus: Historic facts (things that happened in the past), individual case

(5) Treats everyone differently (different results with same facts)

(a) Less efficient and slow

E. Limiting the Issues to which Hearing Rights Apply

1. To get a hearing, you have to lay out the specificity of what issue you want a hearing on.  

2. Some issues can be regulated by guidelines/rules (e.g., whether there are jobs in the national economy, but NOT whether an individual is diabled

F. Institutional Decision Making

1. Institutionalized Model

a) Agency is single entity with a common goal

b) Everything is coordinated

c) ALJ is information gatherer 

d) Centralized decision maker

e) Uniformity and efficiency

2. Judicial Model

a) Agency tries to act as much as it can like a judge

b) Procedures are judicial 

c) Independent decision maker

d) Inconsistent decisions, no uniformity

3. Personal Responsibility of Decision makers (Knowledge of the record)

a) General rule: You cannot inquire into mental process of administrative decision maker as to how decision was reached.

(1) Morgan: the one who decides must hear is not the law anymore.

b) Exceptions:

(1) Evidence already possessed that shows serious impropriety

(2) Objective requirements were not met

(a) Presiding officer leaves the room during a hearing

(b) Procedural rule not followed – i.e., rule requires record of ALJ to be delivered to decision-maker, and it wasn’t

(c) If there is a discretionary standard, you have to go both ways sometimes, so a judge who never goes one way shows failure to exercise discretion

4. Separation of Functions

a) Basic Rule: No ex parte contact between staff of agency and adjudicators

(1) Based on legal Fiction of division of functions “Chinese wall”

(a) Fallacy – they meet at the top: The commissioner

(b) Fallacy 2 – They have the same agenda: the agency’s purpose

5. Bias

a) Acceptable Bias

(1) Ideological Bias - Point of view on legal issue

(a) Safety measures: Judicial review and written decision

b) Unacceptable Bias 

(1) Personal interest in the case

(a) Pecuniary interest

(b) Personal interest because of personal abuse or criticism by one of the parties – largely rejected because too easy to abuse this rule

(2) Professional bias (agency made up of only members of one kind of profession to the exclusion of another)

(a) Cases go both ways

(3) Prejudgment of particular facts

(4) Animus against particular litigant

(5) Appearance of Bias – has largely been rejected for ALJ’s

c) Rule of Necessity – no matter how biased a decision maker is, if that decision maker is the only one available, the bias rules are disregarded.  A biased decision is better than no decision.

6. Ex Parte Contacts

a) No one with interest in the case can communicate with decision maker ex parte

(1) But, cases come out either way

7. Selection of Administrative Judges

a) Agency is master of its own house 

b) No prohibition of Commissioner selecting judges based on expertise, and can assign cases based on non-partisan reasons

c) OK to give “squirrelly” ALJ extra scrutiny

d) Some agencies have “independent” ALJ panels.

III. Process of Administrative Adjudication

A. Intervention

1. Agency should allow interested party to intervene within reason (e.g., property owner who lives next door to where the agency is allowing an unappealing use)

a) Good intervenors are welcome, bad are not.  Sierra Club is ok, Local Residents are bad

B. Investigations

1. Warrantless routine inspections are ok IF:

a) Closely Regulated Industry and 

(1) This is a broad net

b) Certain limitations are met:

(1) There must be a "substantial" government interest underlying the regulatory scheme pursuant to which the inspection is made

(2) The inspections must be necessary to further the regulatory scheme.  

(a) It would be abuse of this if the administrative search is used to arrest someone

(3) The statute's inspection program, in terms of the certainty and regularity of its application, must provide a constitutionally adequate substitute for a warrant
(a) Owner knows it is subject to inspection

(b) Reasonably Limited in Time, Place, and Scope

(i) Usually limited to normal business hours

(c) Discretion of inspectors have some limits

C. Quality of Evidence

1. Hearsay is admissible if reasonably reliable:

a) Basic Rule: Rules of evidence don’t apply; we take evidence for what it is worth.  

(1) Has to be probative

(2) Use has to be fair

b) Calhoun – (Majority)

(1) Hearsay given with objection is admitted, and given weight it is worth

(2) Hearsay given without objection is given same weight as direct evidence

c) Residuum Rule (some jdx, including CA): Some piece of competent evidence must be present to support hearsay

(1) Should be a residuum for every element for the rule to make sense

(2) Exceptions set by statute

(3) Daniels – mere uncorroborated inadmissible hearsay is not sufficient to establish prima facie case.  

(4) Side that does not have the burden can rebut with uncorroborated hearsay

2. Substantial Evidence (standard on appeal)

a) Overwhelming Majority Rule: Whether the decision is supported by substantial evidence

(1) Enough that a reasonable person could have reached that decision:  Less than a preponderance, more than a scintilla – enough to give the issue to a jury

(2) Look at all the evidence to determine if there is substantial evidence.  

(3) The agency is supposed to be looking for preponderance – substantial evidence is an appellate standard.  Fact-finder never applies the substantial evidence test.  (Exam question)

(4) In some hearings, the ALJ is expected to take an active role in developing the record.  So if claimant fails to produce any relevant evidence and the ALJ never asked the relevant question, there is no substantial evidence.  

3. Official Notice

a) Agency can take notice of facts known to be true.  ALJ can take more on official notice than court can on judicial notice.  

b) Agencies can take official notice of things 

(1) Based on their technical expertise

(2) Facts based on broad policy determinations that have already been made.  

(3) (In CA, every presumption is against the agency when it tries to take away a license)

(a) Agency has to give notice of those facts it intends to take official notice of so respondent can rebut and

(b) ALJ has to explain the basis of the official notice in the opinion so it can withstand judicial review.  

4. Stare Decisis

a) Agency can change precedent, it just has to explain that it is changing, and explain why

IV. Judicial Review

A. Fundamentals

1. Streamlined challenge of lower finding

2. Standard or proof at the hearing is preponderance – that is different, not applicable here.  

3. Five main questions that can be asked on judicial review:

a) Agency failed to perform a mandatory (ministerial) duty

b) Agency is proceeding beyond its subject matter jurisdiction

(1) Usually means acting outside broad sphere of authority

c) Agency’s decision was arbitrary and capricious, irrational, and an abuse of discretion (all amount to unreasonable)

d) Agency’s decision was contrary to law (procedural or substantive)

e) Agency’s findings of fact made after adjudicatory hearing was not supported by the evidence

(1) Typically substantial evidence standard

4. As a general rule: Have to exhaust administrative remedies before getting judicial review.  Two exceptions

a) Agency going beyond its jurisdiction

b) Exhaustion would be futile

5. Standards of review: there are basically two

a) Deferential (substantial evidence)

b) Non-deferential

B. Review of Findings of Fact

1. Standards are: (from least to most deferential)

a) Trial de novo

b) Independent judgment on the evidence – Court takes the record and reviews it and decides for itself which side has a preponderance

c) Substantial Evidence – reasonable person could have reached same conclusion (AKA Clearly Erroneous) – this is the standard for this class
(1) Substantial evidence test means looking at all the evidence, good and bad.  One witness can be substantial, but not in all circumstances.  

(a) ALJ’s report is part of the record, and must be considered.  Gets the weight it deserves.  Credibility gets more weight because ALJ is in better position to judge.  

(2) This is a separate test for each finding.  

(3) Look at substantial evidence alone, too.  Sometimes, a single piece of evidence alone cannot be substantial evidence.  

d) Some evidence standard (“scintilla” or “no basis in fact”) – even if there is less evidence than a reasonable person would need

e) Facts unreviewable

2. Record: the decision has to be based on the “record”

a) Papers filed

b) Testimony

c) Evidence submitted

d) ALJ’s opinion 

e) Levels of review:

(1) After Trial Court review of Agency decision, Appellate Court and Supreme Court review the trial court’s decision on de novo based on the record (independent evidence standard).

C. Review of Interpretations of Law

1. Again, two main approaches, and standard depends on what the case is about.

a) Deferential

(1) If the case involves the agency’s technical expertise,

(2)  The operation or management of the agency

(3) Questions of broad policy that the agency is charged with enforcing

b) Non-Deferential

(1) When the question involves a general legal standard  

(2) Sometimes called substitution of judgment

c) Chevron Test

(1) Is the statute clear?  If yes, follow the statute.  If not and we are dealing with the agency’s area of expertise, 

(2) Is the agency’s interpretation reasonable?  If yes, affirm.

D. Review of Scientific determinations

E. Risk Assessment

1. Risk contains two components (combine these two to determine actions that should be taken)

a) Magnitude of harm

b) Likelihood of harm

2. Must do cost-benefit analysis on possible courses of conduct

F. Review of Mixed Questions of Law and Fact

1. “Mixed question” defined: applying the law to the facts (e.g., Is sexual harassment good cause for quitting)

2. Standard will vary depending on the circumstances.  If the case involves a question of general experience, more de novo.  If the question is one of expertise, more deferential

a) Remedies are generally mixed questions.

G. Review of Penalties

1. Standard - unreasonableness

2. Factors:

a) The misconduct

b) Risk of harm to employer/society

c) Possibility of deterrence  

d) Acceptance of the community to the punishment (does it shock the conscience)

3. Exceptions: (you get no application of factors if these are met)

a) Incompetence

b) Moral turpitude (theft)

H. Review of Discretionary decisions

I. Challenging Hearing Decisions

J. Licenses

K. Review of Administrative Actions in California

1. See Handout

V. Control of Agencies by Political Branches

A. Delegation

1. General rule is legislature may not delegate all its power to an executive agency

B. Limits of Agency Authority

1. Timing of Judicial Review

a) Final Order Doctrine

b) Ripeness

c) Exhaustion of Administrative Remedies

d) Primary Jurisdiction

VI. Civil Rights Actions

A. Immunity – see handout

B. Abstention – Federal Court will decline to hear a case on comity grounds 

1. Doctrine based on:

a) Comity: Respect for other courts

b) Arm of the state

c) Federalism

2. Three types (for the abstention to apply, you have to match the theme and the elements):

a) Burford – 

(1) Theme:  Complex state regulatory scheme run by state designed to address issue, and federal court would interfere with that plan

(2) Elements

(a) State is concentrating these cases in a particular forum

(i) Should be courts within one county – in other words, if courts all over the state are hearing these cases, there is no coherent policy to be disrupted

(b) Federal issues could not be separated easily from complex state law issues 

(c) Federal review might disrupt state efforts to establish a coherent policy

(3) Effect of Burford Abstention

(a) Equitable relief – dismissed

(b) Damages - stayed

b) Pullman – 

(1) Theme: If the federal court can avoid substantial federal law question by deciding state law issue, and if state issue is unclear, let state court decide it

(2) Elements: 

(a) The complaint must involve a sensitive area of social policy that is best left to the states to address

(i) Land use questions usually satisfy this element

(b) A definitive ruling on the state issues by a state court could obviate the need for federal constitutional adjudication by the federal court

(c) The proper resolution of the potentially determinative state law issue is uncertain

(3) Effect - stayed

c) Younger – 

(1) Theme:  State proceeding is going on and target of that proceeding goes to federal court to interfere with the state proceeding

(a) Something like seeking to enjoin the state proceeding

(b) Typically, the federal plaintiff is the state defendant

(2) Elements

(a) State proceedings are ongoing

(i) Must be ongoing on the date the federal claim is filed

(b) State proceedings implicate important state interests

(i) Every case implicates important state interests

(c) State proceedings provide the plaintiff an adequate opportunity to litigate federal claims

(3) Effect - dismissed

d) Colorado River – 

(1) Theme:  Avoidance of bringing the same case in state and federal courts 

(a) Policy against claim splitting  

(2) Factors:

(a) Which case was filed first?

(b) Relative convenience of different forums

(c) In which case was jurisdiction obtained first?

(d) Will federal or state law determine outcome?

(3) Effect –Usually stayed

C. 1983 – see handout

1. Procedural Due Process 

a) Interference with procedural rights

(1) Pre-decided, You can’t present evidence, etc.

2. Substantive Due Process

a) The statute is not rationally related to a legitimate government interest

b) Enacting body does not have authority to act

VII. Rulemaking – see handout

