I. General Principles

A. Marriage

1. Legal – more than a contract

a) Civil K Creates a marriage, which is more than a K – a relationship is created with statutory duties

b) K cannot be terminated without permission of the state.  (Dissolution.)

2. Putative Marriage

3. Marvinizers

B. Tracing

1. Used to rebut presumption that property acquired during marriage is community property

2. Trace ownership interest one step at a time back to see if the property was originally obtained before marriage.

3. The principle is to trace back to the inception of the right.

C. Equality Principle

1. Spouses own equal shares of community property

2. At dissolution, the community property must be divided equally between the spouses

3. At death, there is no community, so there can be unequal distribution

4. Rents, profits, dividends of separate property is separate property

D. Contractual Modification Principle

1. Estates of Property

a) Husbands Separate Property

b) Wife’s Separate Property

c) Community Property

2. Spouses may change ownership of property at any time

a) Prenuptial Agreement

(1) Effective unless party against whom enforcement is sought prove either:

(a) Involuntary (An agreement is deemed involuntary unless all of the following are met:

(i) Independent counsel or express waiver of independent counsel in a separate writing

(ii) Seven days between time of presentation and signing

(iii) If no independent counsel, party must be fully informed in a language the party is proficient in writing.  Unrepresented party must sign declaration saying they got this explanation and who provided it.

(iv) No fraud duress or undue influence or lack of capacity

(v) Any other factors court deems necessary

(vi) Must disclose assets 

(b) Unconscionable

(i) Contracts that promote divorce are against public policy and are void.

(ii) Court decides unconscioability as a matter of law

(iii) For spousal support waivers, unconscionability is determined at the time of enforcement, not at the time the agreement was made

b) Transmutation 

(1) Pre-1985

(a) Must be in writing, but 

(b) Executed oral agreements were enforceable—

(i) Do the subsequent words, acts and conduct of the parties evidence the agreement? 

(c) A writing was required to create a joint tenancy and likely to transmute SP to SP of other spouse

(2) Post-1985 - Formality Requirements for transmutation§ 852 (applies to transfers from one estate to another)

(a) Writing that satisfies the SOF

(b) A expression of intent to transfer a property interest

(i) On its face, must contain a clear and unambiguous expression of intent to transfer an interest in the property independent of extrinsic evidence

(a) A “Grant deed” is a sufficient indication of intent

(b) DMV printout is not.

(c) Notice to 3rd party if real

(d) Exceptions:

(i) Gifts between spouses of:

(a) Clothing and wearing apparel, jewelry, or other tangible articles of a personal nature that is used solely or principally by the spouse to whom the gift is made 

(ii) That is not of substantial value taking into account the circumstances of the marriage

c) Marital Settlement Agreement 

(1) Has to be fair

E. Presumptions

1. The General Presumption:  All property acquired during marriage except by gift, bequest, devise, is presumed community property

a) “During Marriage” IRMO HARDIN – KNOW THIS CASE!
(1) Marriage ends when parties are “living separate and apart”

(a) Parting of ways with no present intent of resuming marital relations (intent not to be married)

(b) Communicate intent to other party

(i) Express or 

(ii) Conduct evidencing a complete and final break in the marital relationship

(a) Look to contact between the parties to determine if the contact was marital in nature

(2) Short Marriage – there is no presumption that property was acquired during the marriage

(3) Long Marriage – there is a presumption that property was acquired during the marriage.  

b) Rebuttable

(1) By:

(a) Tracing

(b) Gift, bequest, devise

(i) A gift is where there is no legal obligation to give it – but a remunerative gift is not a true gift.

(c) Burden of Proof to rebut is on person against whom presumption is raised

(d) Level of proof is Preponderance of the evidence

2. Special Presumption of Title in a Married Woman’s Name: All property acquired before 1975 by a married woman in her own name alone is presumed her own separate property

a) Policy: To protect women’s interest before women had management and control of community property.

b) Rebuttable

(1) By facts showing:

(a) Lack of an agreement between husband and wife to transmute community property into separate property

(b) Husband has no intent to make gift of separate or community property to wife

(c) Wife used community property funds to purchase property in her own name without husband’s knowledge

(i) Intent of a third-party grantor is irrelevant and may not be used to rebut the presumption.  

(2) Burden of proof to rebut is on person against whom the presumption is raised

(3) Level of proof is clear and convincing evidence

3. Special Presumption of Title: There is a presumption that property owned in any joint form is community property (2581) 

a) For dissolution only (This is NOT applicable at death)

b) You have to have a title to trigger 2581, otherwise, the title doesn’t exist to be joint.

(1) Example, a small business may not have any title.

c) This presumption may be rebutted by evidence of an agreement between the spouses.

(1) Pre-1984 – oral agreement sufficient

(2) Post 1984 – writing required

(3) But may not be rebutted by the secret intention of one of the parties.

d)  (2640) Contributions from separate property get reimbursed:

(1) The party shall be reimbursed for the party’s contribution to the extent the party traces the contributions to separate property (not to exceed net value)

(a) Unless a written waiver

(2) Aufmuth formula: If there is an agreement that a spouse is to retain a separate property interest in the residence, the spouse who made a separate property down-payment retains an separate property interest in the house in the proportion that the down payment bears to the purchase price.  

(a) E.g. if wife puts down 20% down payment with separate property, and spouses agree, wife retains 20% interest in home.

II. Classification of Property as Separate or Community

A. Can be either

1. Community or

a) Labor during marriage

b) All property acquired during marriage, except by gift, bequest, or devise.

2. Separate

a) All property acquired before marriage is separate property

b) Rents and profits of separate property is separate property 

c) A joint tenancy title at the time it was created is not community property, and it can never be community property, unless the parties expressly agree otherwise at the time of creation.  

d) NOTE – prior to 1/1/70, in instances of extreme cruelty, the court could award property unevenly – now extreme cruelty has been abolished, so this law is rendered moot.  

e) Statutory classification

(1) Soc. Sec. is separate

(2) State BANF aid is separate

B. Types of Property

1. Professional Degree: No community property value

a) If the community has paid for the degree, the community shall be reimbursed for contributions that substantially enhance the earnings capacity.

(1) Contributions are broader than just paying for tuition, and also include living expenses.  

b) Goodwill – may be classified as community property.  (But difficult to ascertain.)  For practical purposes, you don’t get anything.  

(1) Goodwill calculated by a number of means

(a) Cash value of anticipated future receipts

(b) Factors include

(i) Age

(ii) Health

(iii) Past demonstrated earning power

(iv) Professional reputation

(v) Nature and duration of the business

(vi) Value of fixed and other assets to which the goodwill is connected.

2. Insurance premium

a) The last premium paid pays the benefit.

(1) So if spouses separate before the last premium is paid, the policy is separate property

b) Whole Life Insurance always has a community property value (the cash value)

(1) Whole Life Insurance is a contract with an insurance company for lump sum payment upon death in exchange for periodic payments called premiums.  

c) Term Life doesn’t have any cash value, so it’s not community property – it’s an expectancy.  

(1) Term Life Insurance – will pay lump sum if you die within a certain period for reduced premium – is not separable property

(a) Guaranteed renewability – for slightly higher premium – could render property divisible – if there are no other contingencies, such as continued employment, or employer continuing to offer the policy

C. Requirement of a Valid Marriage

1. PUTATIVE SPOUSES: (Believe that they are married and are, kind of)  Parties are putative spouses if the marriage is void or voidable, and either or both parties believed in good faith that the marriage was valid:

a) Definitions

(1) “Good faith” is determined by an objective standard

(2) Void Marriage

(a) Incest or 

(b) Bigamy (married and marrying again)

(3) Voidable Marriages

(a) Capacity – lacks capability to consent

(i) Exception – after attaining age of consent, party freely cohabited for any time with the other

(b) Voidable Bigamous – bigamous, but following conditions exist

(i) 1st Spouse gone for 5 years and not known to be living or

(ii) 1st Spouse was believed to be dead

(c) Unsound Mind

(i) Unless freely cohabited after becoming sound

(d) Consent obtained by Fraud

(i) Unless freely cohabited after being fully apprised of the fraud

(e) Consent obtained by Force

(i) Unless freely cohabited 

(f) Physically Incapable (impotent) at the time of marriage, incapacity continues and appears to be incurable.

b) Rule: Divide the property acquired during the union which would have been community property (“quasi-marital” property)

c) Intestate Problem

(1) Surviving putative spouse is entitled to succeed to a share of his or her decedent’s separate property

(a) Intestate– NO issue: surviving spouse gets all the community and separate property

(i) If no surviving issue

(ii) Parent

(iii) Issue of Parents

(iv) Or issue of dead sibling

(b) Intestate WITH issue - Surviving spouse gets half and kids split half

2. Unmarried Co-Habitants (Meretricious relationship)

a) Defined: They are not married and they know it

b) Property:

(1) There is no community property

(2) There is no quasi-marital property

(3) The court has the power to divide their property only based on one of the following:

(a) There is a contract that was not solely for sex (meretricious)

(i) Express or

(ii) May inquire into conduct of the parties to determine whether that conduct demonstrates an implied contract

(b) Or based on quantum meruit for

(i) Contribution to the acquisition of the property

(ii) Services

(a) Then there is a pro-rata value according to the value contributed

3. Domicile Requirement

a) Personal Property: 

(1) General Rule: The location where the person was domiciled at the time the personalty was acquired controls the incidents of ownership

b) Real Property: 

(1) General Rule: The law of situs generally controls the incidents of ownership

(2) But, quasi-community property rules might apply. 

(3) The rule of situs does not apply when the funds used for the purchase were acquired by spouses while domiciled in another state.  

c) Test approach:

(1) What kind of property is it (real or personal)?

(2) Where did the money come from?  

(3) Where are the parties domiciled?

(a) We trace to the inception of the right.  

4. Quasi-Community Property

a) Defined: All real or personal property, wherever situated, acquired at any time:

(1) By either spouse while domiciled elsewhere which would have been community property if the spouse who acquired the property had been in California at the time of its acquisition.  Or

(2) In exchange for real or personal property, wherever situated, which would have been community property if the spouse who acquired the property exchanged had been domiciled in this state at the time of its acquisition.  

5. State and Federal Constitutional provisions re: classification of community property

a) Due Process – relates to the impairment of vested property rights “retroactivity”

(1) Can’t take away vested property rights

(2) 1/1/85 all agreements have to be in writing.

b) Federal Privileges and Immunities Clause – “quasi-community property” – California quasi-community law does not apply unless both requirements are met:

(1) Both spouses are domiciled in CA

(2) After moving here, sought alteration of marital status in California court.

c) Federal Supremacy Clause – “federal benefits issue.”  Where federal programs preempt state law

(1) GI Insurance 

(2) Social Security Benefits

(3) Medicare benefits

(4) Welfare Benefits (Public assistance)

D. Selected Problems in Classification

1. Commingled Funds

a) Defined – community and separate property are placed into the same account.  

b) When funds are commingled, it is difficult to trace the funds back to their source to classify them

c) There are two tracing principles the “separatizer” can use:

(1) Direct Tracing - If the Separatizer can prove that all community funds were exhausted at the precise moment assets was purchased, he can establish separate property.  

(a) Recapitulation theory is based on the Family Expense Doctrine – let’s separatizer show all expenditures for family expenses exceed all community property deposits to establish that assets are separate property – BUT ONLY IF the separatizer is unable to trace out through no fault of his own.  

(i) Family Expense Doctrine – community property funds are used first to pay for family expenses. 

(b) Drawer’s Intent Test: (Requires a perfectly credible client, and is seldom used) one method of meeting the requirement of direct tracing is to have:

(i) Testimony that there was enough separate property in the account to buy the asset and

(ii) The witness testifies that it was the witness’ intent to use only separate property to pay for an asset.  

(2) Indirect Tracing – 

2. Mixed-Asset – has separate and community property in it. 

a) E.g. a business owned by the husband before marriage (separate) that has husband’s labor in it (community)  

b) The fight is over the appreciation of the value of the business from the time of marriage or acquisition to the time of separation.  

c) The Government Code established that in the absence of evidence to the contrary, the rate of return is 10% simple interest per year.  

d) When the business was started before marriage:

(1) Here’s the Pereira formula: Take the value of the capital invested x the reasonable rate of return x time to get the separate property value of the appreciation.  Then take the value of the business at the date of separation - the value at the date of marriage (appreciation), and - the separate property value to determine the community property interest in the appreciation.

(2) Second formula VanCamp (because we have no way of knowing the value at the time of marriage).  Start with community property = value of labor, (which is the theoretical value established by expert witness) multiplied by time, minus the actual salary over time.)  Then calculate the value of the business at date of separation and subtract the community property to determine the separate property.  (This also requires an expert)

(a) How to know which formula to use:

(i) Whether the increase in value was primarily due to spouses’ efforts, or due to separate property capital.  If the spouse’s efforts, use whichever formula will yield the greatest community gain.  If capital was primarily responsible for increase, use formula that yields greatest separate.  

(ii) One spouse is dead – use the Tassi formula because there is no evidence of value of capital invested.  

(iii) Which formula will be the most beneficial to my client

e) Reverse-Periera – community property business created and operated during marriage.  The entire valuation of the business to the time of separation is community, but when the business is operated by one spouse after termination, that appreciation is separate property because labor after separation is separate.  Just reverse the formula:

(1) Reverse Periera: to come up with community property interest first (Value of Company at DOS x Rate of return = C/P.  Difference between appreciation and C/P = S/P.)

(2) Reverse VanCamp: to come up with separate property interest first.  (Fair salary – actual salary = S/P.  Difference between Appreciation and S/P = C/P.)  

f) Contingent Fees – proportion of time formula.  If 2/3 of work done during marriage and 1/3 done after separation, divide contingency according to that ratio.  Retain jurisdiction to handle contingent fees not yet earned.  

3. Installment and Credit Acquisitions

a) Acquistions in installment transactions: Determine percentage separate property paid to purchase and percentage community property paid to the purchase.  Apply those percentages to the Net Equity Value (NEV) to get the C/P and S/P values.  

b) Borrowed Funds and Credit Acquisitions (Lender’s Intent):  General rule is a loan obtained during marriage is community unless the lender primarily relied on something that can be attributed to the separate property of the borrower. 

(1) Unsecured loan during marriage is almost always community property

(2) Even where there is separate property collateral, the lender’s intent still controls.  If the lender primarily relied on community property, the note is community.  

c) Joint title in a residence pre-1984

(1) Lucas: purchased during marriage with both community and separate property used for acquisition (mixed asset).  (4 things I need for this formula – purchase price, S/P downpayment, C/P loan repayment, Present NEV)

(a) Figure out percentage of S/P and percentage of S/P contributed to purchase price

(b) Determine the percentages for each of the Appreciation.

(c) Add S/P downpayment to S/P portion of Appreciation to get S/P share.

(d) Find out how much the community contributed to the principle reduction by subtracting the loan balance from the C/P Loan.  

(e) Add C/P Appreciation to C/P principle reduction.  (See FN 3 on pages 116-117.)

(2) Moore:  (typically pre-marriage home) S/P home where C/P funds are used to pay down the mortgage.  (5 things I need for this formula – purchase price, loan amount, C/p reduction of capital, s/p reduction of capital, present NEV.)

(a) Separate property percentage interest = (Down payment + full amount of loan – amount c/p payments reduced the principal balance of the loan) Divide this sum by purchase price (%)

(i) E.g.: 20K down payment + 180K loan amount – 10K c/p reduction in principal balance = 190K divide by purchase price of $200K = 95% Separate property.  C/P = 5%.  (Amount of reduction in principal divide purchase price.)

(b) (Net Equity Value minus total principal payments) multiplied by separate property percentage (+ amount of equity paid by separate funds)  = S/P NEV.

(c) (Net equity value minus total principal payments) multiplied by community property percentage (+ amount of equity paid by community funds) = C/P NEV. 

d) Joint title in property post 1984 (2581) jointly titled property at time of divorce is presumed to be community property.  2640 – S/P contributor is entitled to reimbursement of value of s/p contribution w/o appreciation or interest or taxes.  (If there is enough money to do that.)

(1) This rule extends to other subsequently acquired property if it can be traced forward.

(2) If they buy something else with refinancing that is in existence at time of divorce: Tracing method – assign percentage value to separate and community contributions (if both parties contribute separate property)

(3) If only one party contributes, find out what separate property contribution is, and spouse gets that back.

(4) Exceptions to 2640

(a) Agreement or 

(b) Waiver

4. Improvements to property

a) C/P Improvements to S/P

(1) Still C/P – no presumption of gift, community gets reimbursed

(2) Division –each spouse entitled to half the amount expended on the improvement

b) S/P improvements to C/P

(1) Owner of S/P is presumed to have made a gift to the community  May be rebutted by agreement to the contrary.  (2640 does not apply to improvements, only acquisitions)

5. Personal Injury Damages (2603)

a) During marriage, personal injury damages are community property subject to joint management and control.  

b) At dissolution, Court has discretion to award this property as justice dictates, but no less than half to the injured spouse.  Factors:

(1) Economic condition and needs of the parties

(2) Time that has elapsed since the recovery

6. Employment Related Benefits

a) Deferred Compensation (Retirement/pension plans

(1) Definitions

(a) Benefits plans are contracts

(b) Defined Benefits Plan – 

(i) Defined: Employee earns the right to specified benefits after a certain amount of time.  Benefits are not dependent on contribution, but there is usually a relationship.  Usually based on a point system.  (Earn so many points per year, etc.  Pension will be percentage of terminal salary)  Can’t know what the employee gets until retirement.  

(c) Defined Contribution Plan

(i) Defined: Employee and employer (usually both) contribute specific amount of money into a plan, which is invested.  When the account matures (retirement age), the benefits are paid.  There are a variety of payment options available.  At any time, the fund administrator always know how much money is in the plan.

(d) Maturity: time when benefits must be paid.  (Retirement or death usually)

(e) Vesting:  time after which the employer cannot deny benefits then accrued.  

(f) Present Value Determination: method of determining the current value of the benefit based on theoretical payment at maturity.  

(2) Division Rules:

(a) Pensions are community property.  

(b) Defined Contribution Plan – call the administrator and ask how much is in there.  

(i) QDRO – Qualified Domestic Relations Order

(a) Someone has a pension, pension is divided at dissolution and judgment entered.  Separate Order is prepared re: the pension, judge signs it, and it is sent to pension administrator and makes sure the order complies with the way the plan is run.  If it is approved, the order is qualified, and administrator is bound by it.  Join the administrator to the suit to bind them.  

(ii) Time Rule: Time on job while married divided by Time at DOS = C/P

(c) Defined Benefit Plan – determine the present value of the plan.  Have an actuarial expert do it.  

(i) Time Rule:  x = Time on Job while married; y = Time of total length of employment calculated at maturity (default is 65).  X divided by Y = Community Property.  

(d) Vesting: If you have a pension that is not vested, you divide it proportionally among the parties and let them share the risk of it not vesting.  

(e) Trial court has broad discretion to divide community property, as long as it is equal – not bound by wishes of party.  It cannot retain jurisdiction to divide pension at a later time.  Can retain jurisdiction to ensure division occurs.  

(f) A unilateral choice to postpone retirement cannot be manipulated so as to impair a spouse’s interest in those retirement benefits.  (Now, QDRO’s take care of this, and judgments contain dates payments are to begin.)

(g) Community has interest in enhanced pension – community has an interest in the stream of income to be derived from the benefit, whatever that may be.  

(h) Stock Options – options granted during marriage are c/p because the grant is the inception of the right.  Dollar amount is what we don’t know if the exercise date hasn’t occurred yet.  Use the Time rule;

(i) Time of grant to time of exercise divided by total length of time between date of grant and date of separation.  

(ii) Apply those percentages to the value of the stock at the time of exercise.  Court cannot give stock options to the wife.  Court can order the husband to exercise the stock on the date of exercise, and give the stock to the wife.  

b) Disability Benefits

(1) Defined: Earnings replacement insurance

(2) To the extent disability is earning replacement – if it is paid after date of separation, the benefit is S/P.  

(3) If disability insurance is purchased as retirement income (b/c spouse knows he is injured), it is C/P.  Look to intent of person buying the insurance

c) Termination and Other Employment-Related Benefits

(1) Termination: Classified as C/P or S/P based on whether the benefit is offered to employee for lost wages or for retirement.  Wages (after separation) are S/P.  Retirement is C/P (use time rule)

(2) Accrued vacation time – look to time accrued

(3) Some benefits are not subject to division

(a) Health club

(b) 4-day week

(c) Employee discount

III. Management and Control of Property

A. What are the permissible acts of alienation of the C/P?

1. 721 Fiduciary Relationship

a) Very high fiduciary duty owed between spouses

b) Either may enter into any transaction regarding the c/p property as if they were single

c) There is a duty to provide information if the other asks – no duty to disclose if the other does not ask

d) There is no duty of care with regard to investing money (Prudent Investor Rule does not apply to spouses)

2. Restrictions on dispositions 1100 - Either has absolute power of disposition of C/P – EXCEPT:

(1) Need other spouses’ written consent to sell/give for less than fair market value

(2) May not sell family dwelling, furnishings of home, clothes of other spouse or children without written consent

(3) Person operating business gets to operate the business

(4) Real Property – both spouses must join in executing any instrument selling or leasing for more than a year.  

(5) Testamentary transfer of more than half of C/P without consent.  [Re-Read Tyre 445 – TEST]

(6) Liability for injury or Damage caused by one spouse (not applicable if insurance pays the liability)

(a) If the liability is based act for the benefit of the community, the liability shall first be satisfied from the community estate and second from the separate.

(i) i.e., hit someone driving home from work

(b) If the liability is not based on act for the benefit of the community, liability shall first be satisfied from separate, and second from community

(i) i.e , hit someone driving from home to meet mistress

(7) Permissible to encumber residence ONLY up to 1/2 the value of the home

B. What remedies are available between spouses to protect their interest in C/P?

1. If one spouse has died, improper gifts can be set aside

C. What remedies protect one spouse when C/P is wrongfully transferred to a 3d party?

1. A bona fide purchaser, without knowledge of the marriage relationship, is entitled to restoration of the debt from the community.  

2. Injured spouse entitled to reimbursement

IV. Creditor’s Rights to Property

A. All C/P is liable for debts incurred by either spouse before or during marriage

1. Measure this DOM to DOS

2. Earnings during marriage are not liable for debts incurred by one spouse before marriage and remain not liable as long as those earnings are kept in a separate bank account – this just means that spouse’s creditors cannot garnish wages or get to wages in separate account.

B. S/P of married person

1. Is liable for a debt incurred by that person for debt incurred before or during marriage

2. But is not liable for debt of other spouse incurred before or during marriage

3. S/P of married person is liable for debt incurred for necessaries of life, but s/p spouse is entitled to reimbursement at dissolution

4. Child support obligation from prior marriage is s/p debt

C. Contractual obligations remain after debts are assigned.

1. So if there are credit cards held in both spouses’ names, and these cards are divided at dissolution, the CC company can still come after other spouses, but that spouse is entitled to reimbursement

2. C/P interest in contractual obligations attaches when the contract is made, not when it is breached/performed.  

a) So if H enters into K during marriage, H&W share in that K regardless of whether it is performed or breached after separation.  If H fails to perform after separation, W shares in breach.  If H performs after separation, W shares in payment.  But this applies only to intentional conduct.

b) Either party can ask for right of reimbursement for liability/performance incurred after separation.  

3. After execution of valid marital settlement where a business is given to one spouse, all obligations arising from that point on are sole obligation of recipient spouse

V. Division of Community Property at Dissolution

A. Basics

1. Court does two things at trial – these can be bifurcated unless other spouse can show why bifurcation should not be granted

a) Enters Orders and retains jurisdiction

(1) Spousal Support

(2) Child Support

(3) Custody

(4) Visitation

b) Classifies and Divides Property

(1) This judgment becomes final

2. Jurisdiction to adjudicate dissolution – three requirements

a) Subject matter jurisdiction – authority to adjudicate the matter

b) In Rem jurisdiction – authority to adjudicate the martial “res” to terminate the marital status

(1) SMJ and IR Jdx are met where PLA is domiciled in jdx when the petition is filed

c) Personal Jurisdiction – authority to adjudicate personal rights and obligations.  Factors:

(1) DEF is domiciled in the forum state

(2) Personal service while present in jdx

(3) Consent

(4) Sufficient minimum contacts at time of proceeding
(a) This is different from traditional Int’l Shoe test b/c past contacts aren’t relevant unless there are continuing contacts

3. Default Proceeding

a) Trial court may not grant greater relief than what was pleaded in the complaint

b) Must serve preliminary declaration of disclosure

c) Only sole legal and physical

d) Only get support according to guidelines

e) Property: Court is required to do equal division

4. Tax

a) Property divided is not taxable, but

b) There will be tax consequences (capital gain, when residence is sold, etc.)

(1) Both parties pay their share

c) Court must take into account those tax consequences that will directly result from the division.  

(1) Immediate sale of property awarded to one spouse is ordered, for example

5. Setting aside judgment of division of community property

a) Fraud – one year of when discovered

(1) Extrinsic Fraud – one party is misled so as to not participate in litigation can be basis for court’s inherent power to set aside judgment

(2) Intrinsic fraud cannot be used to set aside a judgment (when both parties are involved in litigation) based on inherent power of court

b) Perjury – one year of discovery

c) Duress – two years of discovery

d) Mental incapacity – two years

e) Mistake in stipulated or uncontested – one year

f) Failure to comply with disclosure requirements – one year 

6. Concealment of Community Property Assets

a) Can order all undisclosed property to other spouse

7. Omitted Asset

a) Any missed asset may be adjudicated by a subsequent proceeding

B. Grounds for Dissolution – there are only 2

1. Irreconcilable differences

a) No-fault divorce – evidence of specific acts of misconduct are improper and inadmissible

2. Incurable insanity

C. Division of Property by Marital Settlement Agreement (MSA)

1. Parties can divide all of their property any way they want – so long as the bargain is arms-length and K rules are obeyed.  (No fraud, duress, etc.)

2. If the parties don’t want settlement agreements to be modifiable, they have to say so plainly re: those orders that would normally be modifiable (support, etc.)

3. In order for the MSA to become part of the judgment of dissolution, it has to be incorporated into the judgment.  

a) In most counties, you can do this by attaching it and making reference to it in the judgment.  (“The MSA attached is incorporated and approved by the court.”)

b) You don’t have to do that if you want to keep it out of the public eye.  In those cases, the settlement is merely a K, and only K remedies are available.  The agreement does not become part of family court judgment and judicial remedies are not available.

D. Division by Court

1. Court classifies property

a) Court has no power to dispose of separate property.  

(1) So court cannot grant one spouse a life estate in other spouse’s separate property.  

2. C/P shall be divided equally

a) Valuation of Assets and Liabilities

(1) Shall value assets as near as practicable to the time of trial

(2) But, the court may value all or any portion of the assets and liabilities at a date after separation and before trial to accomplish an equal division in an equitable manner

(a) Requires noticed motion and 

(b) Good cause

(3) May give all of an asset to one party, as long as total division is equal

(4) Debts unpaid at time of trial for which the community is liable shall be divided

b) Either in judgment of separation, or at later time if jurisdiction is reserved

c) Deferred Sale of Home

(1) Has to be a valid reason for deferred sale

(a) Children living in house and unreasonable to ask children to move

(2) Party who wants the house is financially able to pay for house on ongoing basis

(3) Is it necessary to defer sale for interests of children?  

(a) Number of years kids in the home

(b) Good neighborhood for school, parks, etc

(4) Can defer sale up to age 19 of youngest child, or graduation from high school, whichever comes first

d) Equalizing Payment

(1) If court grants more property to one spouse, can order equalizing payment

(2) Promissory Note is ok, but only if its present value is equal to the equalizing payment

(a) The present value of a promissory note is at least half its face value.  

(b) For practical purposes, these are dead – too messy to manage

e) Negative Asset Cases

(1) First, assign assets and debts to equalize.  

(2) Excess debt can be assigned to one party or the other according to ability to pay.  

3. S/P is confirmed

a) Debts incurred by one spouse before marriage are confirmed without offset

4. Orders re: division of C/P

5. Must serve prelim and final declaration of disclosure

VI. Distribution of Community Property at Death

A. At death of one spouse, one-half of the community property belongs to surviving spouse, other half belongs to decedent

B. Parties can agree to transfer property however they want upon death

C. Will may dispose of 

1. Testator’s separate

2. One-half of c/p and quasi c/p belonging to testator

D. No aggregating in probate - Look to each piece of property and divide it equally

E. Estate of Prager (p. 677) KNOW THIS CASE FOR FINAL
1. Wife gets her gift in the will

2. And gets her half of c/p will gave away that H was not entitled to give away

3. Unless intent of deceased spouse explicitly provides that decedent intends to make gift of c/p to surviving wife as alternative to other items in will.  (Election)

a) E.g. – H owns house A as s/p and house B as c/p and will states, “I give to my surviving spouse all of my s/p in house A but only if 3rd party gets all of house B.”  In this case, wife has choice.  She can either take her c/p interest in house B or she can take under the will.  

