I. Joinder Rules:

A. Joinder of Claims

1. F.R.C.P. 18 Joinder [See Shreve, pp. 239-41]

2. Counterclaims (F.R.C.P. 13(a) & (b)) [See Shreve, pp. 241-43]

a) Compulsory

(1) [State rule – see Rule 13(a)]

(2) Supplemental Jurisdiction cross-over issue. [See Plant v. Blazer Financial Services and 28 U.S.C. §1367]

b) Permissive

(1) [State rule – see Rule 13(b)]

(2) Supplemental Jurisdiction cross-over issue [See class hypos and 28 U.S.C. §1367]

(a) Cross-claims [See Shreve, pp. 244-45]
(i) [State rule – see Rule 13(g)]

B. Joinder of Parties

1. Permissive Joinder (F.R.C.P. 20(a)) [See Shreve, pp. 245-47]

a) [State rule – see Rule 20(a))

(1) See Mosley v. General Motors Corp. for application of rule.

b) Supplemental Jurisdiction cross-over issue [See class hypos, Finley v. U.S. (Yeazell casebook, page 250, note 4.b.), and 28 U.S.C. §1367]

(1) Supplemental Jurisdiction cross-over issue [See Kroger v. Omaha Public Power District, Owen Equipment & Erection Co. v. Kroger, and 28 U.S.C. §1367]

c) Impleader (a/k/a Third-Party Practice) – F.R.C.P. 14(a) [See Shreve, pp. 254-58]

d) [State rule – see Rule 14(a)]

(1) See Watergate Landmark Condominium Unit Owners’ Association v. Wiss, Janey, Elstner Associates for application of rule]

e) Personal Jurisdiction cross-over issue: the third-party plaintiff must serve a summons (and third-party complaint) on the third-party defendant to effect the court’s exercise of personal jurisdiction over the third-party defendant (so that the third-party defendant will be bound by the judgment).

2. Compulsory Joinder (a/k/a “Necessary” and “Indispensable”  Parties) F.R.C.P. 19 (See Shreve, pp. 247-53) [This marks the beginning of the material covered in Civil Procedure II this spring 2002 semester.] 
a) Rule statement 

b) Who is a “necessary” party? (i.e., who must be joined if feasible?)

(1) A person shall be joined if, in the person’s absence, complete relief cannot be accorded among those already parties [Rule 19(a)(1)]; or
(2) The person claims an interest relating to the subject of the action and is so situated that the disposition of the action in the person’s absence may, as a practical matter, impair or impede the person’s ability to protect that interest [Rule 19(a)(2)(i)]; (See, e.g., Yeazell, p. 937, note 5.a., b. and c.) or
(3) The person claims an interest relating to the subject of the action and is so situated that the disposition of the action in the person’s absence may leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest [Rule 19(a)(2)(ii)] (See, e.g., Yeazell, p. 937, note 6.c).

c) When is joinder of the necessary party not feasible? See Rule 19(a):

(1) When the person is not subject to service of process (NOTE: personal jurisdiction cross-over issue); or

(2) When the person’s joinder would “deprive the court of jurisdiction over the subject matter” (i.e., destroy diversity).

d) When are necessary parties, whose joinder is not feasible, “indispensable”? (i.e., if a party who should be joinded, if feasible, cannot be joined because that person is not subject to personal jurisdiction or his joinder will destroy diversity, should the court proceed without that person or should the court, in equity and good conscience, dismiss the action and force the plaintiff to bring suit in another jurisdiction where the joinder of the necessary party is feasible?) Rule 19 (b) lists four factors which the court must weigh:

(1) To what extent a judgment rendered in the person’s absence might be prejudicial to the person or those already parties [For application of these factors, see Helzberg’s Diamond Shops v. Valley West Des Moines Shopping Center.]

(2) To what extent may the court lessen or avoid the prejudice by protective measures in the judgment, by the shaping of relief, or other measures;

(3) Will a judgment rendered in the person’s absence be “adequate”?

(4) If the court dismisses the suit, will the plaintiff have an adequate remedy, i.e., is there another jurisdiction in which plaintiff may join both the original defendant(s) and the necessary party?

3. Intervention – F.R.C.P. 24 (See Shreve, pp. 261-65)

a) Intervention of Right (when must the court allow the applicant to intervene? – Rule 24(a):

(1) Rule statement – three factors under Rule 24(a)(2):

(a) The applicant must claim an interest relating to the property or transaction that is the subject of the action and is so situated that the disposition of the action may, as a practical matter, impair or impede the applicant’s ability to protect that interest (this factor is similar to Rule 19(a)(2)(i) regarding necessary parties, i.e., where the person’s interest in the subject matter of the action may be prejudiced if he is not allowed to protect that interest as a party to the action).

(i) See Natural Resources Defense Council v. United States Nuclear Regulatory Commission for application of this factor to facts of that case (applicant Kerr-McGee’s interest in not having to prepare an environmental impact statement when it applies for a uranium mining license could be impaired by the ultimate judgment in this suit by operation of stare decisis; in a subsequent suit involving Kerr-McGee, the court will be bound by the precedent established in NRDC v. USNRC).
(b) The applicant must demonstrate that none of the existing parties to the suit will adequately represent his interest (this concept of adequate representation focuses on the degree to which the interests of an existing party and the applicant are in sync so that, by pursuing his own self-interest, an existing party will necessarily protect the interest of the applicant; we have seen this concept at work in Mullane v. Central Hanover Bank & Trust Co. and in the class action context in Hansberry v. Lee.) The burden on the applicant is “minimal,” i.e., “it is enough to show that the representation ‘may be’ inadequate.” Natural Resources Defense Council v. United States Nuclear Regulatory Commission.

(c) The application must be timely. See Shreve, pp. 262-63.

b) Permissive Intervention (when may the court allow the applicant to intervene? – Rule 24(b)(2)

(1) Rule statement – the court may grant a timely application to intervene “when an applicant’s claim or defense and the main action have a question of law or fact in common.”

(a) Intervention is never compulsory. See Martin v. Wilks.

c) Interpleader – F.R.C.P. 22 and the Statutory Interpleader under the Federal Interpleader Act (28 U.S.C. §1335)

(1) Rule – interpleader is a joinder device that allows one in possession of property (the stakeholder) to join all competing claimants to the property (the stake) in one lawsuit. Interpleader thereby protects the stakeholder from multiple inconsistent judgments emanating from several actions by competing claimants to the property. The stakeholder herself may also claim an interest in the stake. Interpleader can be either offensive (in which the stakeholder commences suit against the competing claimants) or defensive (in which one of the claimants sues the stakeholder who, in turn, joins the remaining claimants).

(a) For a comparison of Rule 22 Interpleader and Statutory Interpleader, see Yeazell’s chart on p. 957:

(i) Note: Subject matter jurisdiction cross-over issue – complete diversity required using Rule 22 interpleader; only “minimal” diversity required using statutory interpleader.

(ii) Note: Personal jurisdiction cross-over issue – using Rule 22 interpleader, long arm statute limits the exercise of personal jurisdiction over nonresidents (see Rule 4); by contrast, statutory interpleader provides for nationwide service of process.

(iii) Note: venue cross-over issue – using Rule 22 interpleader, the normal venue rules (under 28 U.S.C. §1391) apply; statutory interpleader relaxes the venue rules so that venue is proper in a district where any claimant resides.

(a) See Cohen v. The Republic of the Philippines for application of interpleader rule to competing claims to four paintings (the stake).

II. Class Actions

A. “Certification” Issues – when is a class action appropriate? (In a class certification hearing, the court determines whether the suit should proceed as a class action, in which the named plaintiff(s) sue individually and as representatives of a class of unnamed plaintiffs similarly situated. Simply put, the question the court must determine at the certification hearing is: is a class action justified compared with other ways of adjudicating the claims of the class members, e.g., individual actions by class members, permissive joinder by class members?) – What are the prerequisites for class action certification?:

1. Class definition: the complaint must describe the class sufficiently so that members of the class can be identified. Therefore, the class definition cannot be too vague or too complicated.

2. The class representative must be a member of the class.

3. Numerosity [F.R.C.P. 23(a)(1)]: the class is so numerous that joinder of all members is impracticable. There is no bright line test here. The key is impracticablity of joinder of class members as individual named plaintiffs actively litigating in court. See, e.g., Communities for Equity v. Michigan High School Athletic Assn.(“Communities for Equity”).
4. Commonality [F.R.C.P. 23(a)(2)]: there are questions of law or fact common to the class. The key question addressed here is whether the class is cohesive – do the class members sufficiently “share characteristics that matter in terms of the substantive law involved.” Yeazell, p. 964. Put another way, do the class members have enough in common with each other? (NOTE: in contrast with the “predominance” requirement for (b)(3) “damage” class actions, the common questions need not predominate over individual questions.) See, e.g., Communities for Equity.
5. Typicality [F.R.C.P. 23(a)(3)]: the claims or defenses of the class representative(s) must be typical of the claims or defenses of the members of the class. This prerequisite is closely tied into the more fundamental requirement that the interests of the absent class members must be adequately represented by the class representative. Ask whether the named plaintiff (the class representative) has the “same incentives and motivations of the average class member.” Yeazell, p. 964. See, e.g., Communities for Equity.
6. Adequate representation [F.R.C.P. 23(a)(4)]: the class representative(s) must fairly and adequately protect the interests of the class. NOTE: even without this rule, class members are entitled to adequate representation under the Due Process Clause. See para. 6.c) infra.

a) Does the class representative have a sufficient stake in the litigation to provide adequate incentive to vigorously prosecute the action?

b) Are there any conflicts of interest between the class representative and the absent class members?

c) Is class counsel qualified in terms of experience, resources and support to handle the case?

(1) See, e.g., Communities for Equity.

B. A class action must fall within one of three categories of class actions: (b)(1) (“prejudice”), (b)(2) (“injunctive”) or (b)(3) (“damage”):

1. 23(b)(1) – “Prejudice” Class Action: This “mass-production version of Rule 19” (Yeazell, p. 965) authorizes a class action where individual suits by class members would create a risk of prejudice either
a) to the party opposing the class (usually the defendant) through inconsistent adjudications which would establish incompatible standards of conduct for the party opposing the class (e.g., city proposes to issue bonds; one group of taxpayers sues to block the issuance; another group sues to go forward with it; both groups win; the city is faced ith incompatible standards of conduct). [Rule 23(b)(1)(A)]; or
b) to the individual members of the class whose interests may, as a practical matter, be disposed of by judgments in lawsuits to which they are not parties and who, therefore, are unable to protect their interests (e.g., 200 individuals have claims to a limited fund; the first few claimants to sue could deplete the fund, leaving nothing for the remaining claimants when they sue). [Rule 23(b)(1)(B)]

2. 23(b)(2) – “Injunctive” Class Action: This rule authorizes a class action where the party opposing the class (usually the defendant) “has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the class as a whole.” (e.g., civil rights action to enjoin defendant from discriminating against a class of persons.) Look for injunction as the primary relief sought. See, e.g., Communities for Equity.
3. 23(b)(3) – “Damage” Class Action: This rule authorizes class actions in situations not covered by (b)(1) and (b)(2) in which the primary relief sought on behalf of the class comprises money damages.

a) Policies underlying Rule 23(b)(3): 

(1) Judicial economy

(2) Empowerment and Deterrence: facilitates the enforcement of small damage claims that would not otherwise be litigated; class representative(s) act as private attorneys general; deters potential wrongdoers who otherwise would violate the law with no adverse consequences.

b) Rule – because not all damage class actions are justifiable because they would not promote the policies underlying this type of class action (i.e., efficiency and empowerment), Rule 23(b)(3) contains two additional prerequisites:

(1) “Predominance”: court must find “that the questions of law or fact common to the members of the class predominate over any questions affecting only individual members; and

(2) “Superiority”: court must find “that a class action is superior to other available methods for the fair and efficient adjudication of the controversy.” - NOTE: Rule 23(b)(3) lists four factors [(A) through (D)] which the court must consider in evaluating predominance and superiority. See, e.g., Heaven v. Trust Company Bank in which the appellate court affirmed the district court’s denial of (b)(3) certification because counterclaims against individual class members

(a) “would require the court to engage in multiple separate factual determinations” which would undermine judicial economy and 

(b) would expose individual class members to significant liability on those counterclaims; individual class members would, therefore, have an interest in controlling their own cases with their own attorneys.

C. “Notice” issue:

1. Prejudice and Injunctive class action: notice discretionary with the court.

2. Damage class action: stringent notice requirement – “best notice practicable under the circumstances, including individual notice to all [class] members who can be identified through reasonable effort.” [Rule 23(c)(2)] This requirement exceeds the Due Process requirement under Mullane. Query: does Phillips Petroleum make individual notice in damage class actions a requirement under the Due Process clause?

a) Practical effect of individual notice: can undermine the empowerment policy of damage class actions by imposing a prohibitively expensive notice requirement which might deter damage class actions in small damage claim cases.

D. “Due Process” issues: to what extent does the Due Process clause protect absent class members?

1. “Adequate Representation”: under the due process clause, absent class members cannot be bound by a class action judgment if their interests were not adequately represented by the class representative in the class action litigation. See Hansberry v. Lee. If the class representative loses the class action, an individual class member may collaterally attack the adequacy of representation by the named plaintiff in a subsequent suit against the same defendant on the same claim.

2. Other Due Process protection: 

a) “Because States place fewer burdens upon absent class plaintiffs than they do upon absent defendants in nonclass suits, the Due Process Clause . . . does not afford the former as much protection from state court jurisdiction as it does the latter.”  Therefore, forum state court can exercise personal jurisdiction over nonresident absent class members who do not have  “minimum contacts” with the forum state.

b) However, the 14th Amendment due process clause does provide some “minimal due process protection” to absent class members from the exercise of personal jurisdiction in money damage claims: 

(1) Notice and an opportunity to be heard

(2) Notice must be the best notice practicable, under all the circumstances, to apprise interested parties of the pendency of the action. Mullane.

(3) Opt-out option: the absent class member must “be provided with an opportunity to remove himself from the class by executing and returning an ‘opt out’ . . . form to the court.

(4) Adequate representation of the interests of the absent class members by the named plaintiff.

E. “Subject Matter Jurisdiction” issues: where the class suit involves a claim arising under state law, so that federal subject matter jurisdiction would be based on diversity jurisdiction, the following rules apply:

1. Complete Diversity: in determining complete diversity, the court only looks at the domicile of the named plaintiff(s) and the defendants, and disregards the domiciles of the absent class members.

2. Amount in Controversy: in determining whether the amount in controversy exceeds $75,000, the rules of aggregation apply to class actions. In Snyder v. Harris and Zahn v. International Paper Co., the U.S. Supreme Court held that class members with “separate and distinct claims” must individually satisfy the amount in controversy requirement. 

a) BUT NOTE: Some – but not all - courts of appeal have held that supplemental jurisdiction, under 28 U.S.C. §1367, can be exercised over jurisdictionally insufficient claims of absent class members if the named plaintiff’s claim satisfies the required amount in controversy.

b) Practical effect of Snyder and Zahn: the application of the aggregation rules to damage class actions involving state claims undermines the policy of empowerment underlying damage class actions involving small damage claims.

III. Required Disclosure and Discovery

A. Required Disclosure: 
1. First Stage: Initial Disclosures [F.R.C.P. 26(a)(1)]
a) What must be disclosed? [Student to fill in.]
b) When must disclosure be made? [Student to fill in.]
2. Second Stage: Disclosure of Expert Testimony [F.R.C.P. 26(a)(2)]
a) Identity of trial experts (a/k/a expert trial witnesses)
b) Report must be prepared by a trial expert who is retained or specially employed. [Student to fill in content of report.]l
c) When must disclosures be made. [Student to fill in.
3. Third Stage: Pretrial Disclosures [F.R.C.P. 26(a)(3)] Parties must disclose their trial testimonial and documentary evidence at least 30 days before trial.
B. Formal Discovery:
1. Scope of Discovery: what information are parties entitled to discover?
a) In general:
(1) “any matter . . . that is relevant to the claim or defense of any party”
(a) Blank v. Sullivan & Cromwell [Facts and holding]
(b) Steffan v. Cheney [Facts and holding]
(c) Synthesis of Blank and Steffan (how to reconcile the seemingly contradictory results in these two cases?): what do these cases teach about “relevance”
(d) May inquire into subject matter upon motion and showing of good cause.
(e) Or likely to lead to discoverable evidence  
(2) “not privileged”: e.g., confidential communications privileges (attorney-client, doctor-patient, priest-penitent, spousal); Fifth Amendment self-incrimination privilege
(a) What are the essential features of a communications privilege like attorney-client privilege?
(b) How does the attorney-client privilege function where the client is a corporation? See Upjohn Co. v. U.S. (Yeazell, p. 495, note 4) What effect does Upjohn have on the “control group” test?
2. Work Product Immunity:
a) Hickman v.Taylor: the federal common law work product rule.
b) F.R.C.P. 26(b)(3): partial codification of Hickman: 2-step analysis

(1) Is the information initially protected or covered by the work product immunity?

(a) Documents or other tangible things
(b) Prepared in anticipation of litigation or for trial
(c) By or for a party or a party’s representative. 
(2) If so, what must the discovering party show to overcome the protection?

(a) Factual (or “ordinary”) work product:

(i) “substantial need”

(ii) “inability to obtain the substantial equivalent of the materials without undue hardship

(b) “Opinion Work Product”: mental impressions, thought processes, evaluations:

(i) Hickman: “we do not believe that any showing of necessity can be made under the circumstances of this case so as to justify production.”
(ii) F.R.C.P. 26(b)(3): “the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.”
(c) [What part of Hickman is not codified by Rule 26(b)(3)? How has Rule 26(b)(3) expanded the work product immunity beyond Hickman?
(i) Hypos: review problems 3, 4 & 5 in Yeazell, pp. 535-36
3. Facts and Opinions of Experts prepared in anticipation of litigation:
a) Who is an “expert”? [Student to define “expert”]
b) How may a party use an expert’s services and how do the rules treat the facts known to, and opinions held by, the expert?
(1) Trial expert (expert trial witness):
(a) Facts and opinions receive no special protection
(b) Required disclosure of trial expert’s identity accompanied by a report concerning the details of the expert’s expected trial testimony. See F.R.C.P. 26(a)(2)
(c) Deposition of trial expert: permitted, without necessity of a motion, after expert’s report is provided.
(2) Non-testifying expert retained or specially employed in anticipation of litigation: how much protection do the rules provide the facts known and opinions held by such an expert? [See F.R.C.P. 26(b)(4)(B) – showing of “exceptional circumstances” required.]

(3)  Casually or informally consulted expert: [Student: see Shreve, p. 304, note 6.]

(4) Actor or Viewer (a/k/a “percipient or ordinary witness): No special protection; must be identified as part of initial disclosure [Rule 26(a)(1)].



4. Protective Orders: upon motion by a party, or by the person from whom discovery is sought, the court may make “any order which justice so requires to protect a party from annoyance, embarrassment, oppression, or undue burden or expense.”
a) Stalnaker v. Kmart Corp.[illustrates how court exercises discretion to balance need for full disclosure of relevant information against privacy concerns of non-party deponents
5. Mechanics of Discovery: 
a) Discovery methods 
(1) Depositions upon oral examination [F.R.C.P. 30]
(2) Depositions upon written questions [F.R.C.P. 31]
(3) Interrogatories [F.R.C.P. 33]
(4) Request for Production of Documents and Things and to Permit Entry Upon Land [F.R.C.P. 34]
(5) Requests for Admissions [F.R.C.P. 36]
(a) What kinds of admissions can be requested? [See F.R.C.P. 36(a) [“the truth of any matter, within the scope of Rule 26(b)(1) set forth in the request that relate to statements or opinions of fact or of the application of law to fact, including the genuineness of any documents.”
(b) What is the effect of a Rule 36 admission? [Judicial admission that completely eliminates that conclusively establishes that fact for purposes of the current litigation, i.e., knocks the fact admitted out of the lawsuit as an issue – affects “relevance”]
b) Use of discovery materials as evidence: note hearsay concerns regarding the use of out-of-court statements to prove the truth of the matter asserted in those statements.
(1) Deposition testimony: [F.R.C.P. 32]
(a) Any deposition (party or non-party witness) may be used by any party to contradict or impeach the witness
(b) The deposition of a party witness may be used by an adverse party for any purpose permitted by the Federal Rules of Evidence (e.g., party admission).
(c) Any deposition (party or non-party witness) may be used by any party for any purpose if the witness is “unavailable” to testify live at trial (tracks the Former Testimony Exception to the Hearsay Rule). This rule allows the deposition testimony of a non-party witness to be used by any party (adverse or not) to prove, at trial, the truth of matters asserted by that witness during his deposition.
C. Sanctions: how to enforce compliance with the discovery rules? [F.R.C.P. 37]
1. Controlling discovery abuse:
a) Protective Order: [F.R.C.P. 26(c)]
b) F.R.C.P. 26(b)(2)
c) Meet and Confer: F.R.C.P. 26(f)
d) Certification through Signing of Disclosures, Discovery Requests, Responses, and Objections: F.R.C.P. 26(g) 
e) Numerical limitations on depositions: F.R.C.P. 30(a)(2).
f) Numerical limitations on interrogatories: F.R.C.P. 33(a).
g) Motion to terminate deposition: F.R.C.P. 30(d).
IV. Summary Judgment

A. Movant’s Burden: 

1. General standard: the moving party must show “that there is no genuine issue as to any material fact and that . . . [he] is entitled to judgment as a matter of law.”

2. Material fact is an essential element of a claim or defense.

3. Genuine issue is one that a reasonable jury can determine against the movant.

4. Movant may submit affidavits, if any, documents, answers to interrogatories, deposition testimony, rule 36 admissions, pleadings (e.g., admissions in an Answer), but no live testimony.

5. Affidavits must contain specific facts (i.e., not conclusory) and be based on the affiant’s personal knowledge. See problem 5, Yeazell casebook p. 629.

6. Effect of Trial Burden of Production on Movant’s Burden:

a) Offensive Motion:

(1) The movant bears the trial burden of production on the material issue.

(2) Generally, plaintiff bears trial burden of production on elements of its claim; defendant bears trial burden of production on elements of its defense.

(3) Movant must show that its proof at trial on all the material elements will be conclusive, i.e., sufficient to shift the trial burden of production to the opposing party on each element.

(4) Examples:

(a) Problem 2, Yeazell casebook, page 628: P sues D for failure to repay debt owed under a Note. P moves for summary judgment. In support of movant’s burden, P submits the Note, a rule 36 admission as to the genuineness of D’s signature on the Note, D’s answer to P’s interrogatory that D did not repay the debt due under the Note. P’s showing satisfies P’s movant’s burden which shifts to respondent.

(b) Lundeen v. Cordner: Second Wife (Wife 2) intervenes in First Wife’s (Wife 1) suit against Husband’s life insurance carrier, claiming Husband changed beneficiaries, before he died, to include Wife 2. Material issue: did Husband change the beneficiaries to include Wife 2. Wife 2, who would have the trial burden on this issue, moved for summary judgment, submitting in support of her motion the following: Berks affidavit affirming that Husband changed the beneficiaries to his life insurance policy in conformity with his Will and a letter from his attorney advising him the appropriate legal language to use to effect the desired change; the Will; the attorney’s letter. Held: Movant’s burden satisfied because Berks appears to be a disinterested witness who, by processing numerous change of beneficiary forms for Husband’s employer, is reliable. Berks’ testimony is also corroborated by the Will and the letter, which show Husband’s intent to change beneficiaries. Further, Berks will most likely not testify live at trial and, so, will not be subject to cross-examination before a jury. Movant’s burden shifted to Wife 1, who failed to provide any specific facts to impeach Berks’ credibility or any contracting testimony from another witness. See Shreve, page 377, for a discussion of Lundeen.

b) Defensive Motion:

(1) The movant does not bear the trial burden of production on the material fact. Therefore, the movant must show that the respondent cannot meet its trial burden of production on at least one material element of its claim or defense.

(2) Movant may meet its burden in either of two ways:

(a) “Adickes” approach: movant may submit affirmative evidence which must conclusively negate an essential element of respondent’s claim or defense.

(b) “Celotex” approach: movant may point to the record to show that the respondent lacks sufficient evidence to meet its trial burden of production (i.e., the movant may point to an absence of evidence to satisfy respondent’s trial burden).

(i) (a) Example: the facts of Celotex. Mrs. Catrett sues Celotex Corp. alleging her husband’s cancer was proximately caused by his exposure on the job to Celotex asbestos. Celotex moved for summary judgment on the material issue of causation. In support of its movant’s burden, Celotex submitted Mrs. Catrett’s answer to Celotex’s interrogatory asking Mrs. C to identify her witnesses to her husband’s exposure to Celotex asbestos. Rejecting the Court of Appeal’s interpretation of Adickes as requiring Celotex to prove the negative with its own affirmative evidence, the Supreme Court held that “the standard [for granting summary judgment] mirrors the standard for a directed verdict.” Applying this standard, a majority of justices held that Celotex met its movant’s burden under this standard. NOTE: Three justices dissented over the application of the new standard, arguing that the record indicated the existence of a potential witness for Mrs. Catrett (her husband’s supervisor who wrote a letter submitted by Mrs. C to support her respondent’s burden) and that Celotex had the affirmative burden to depose the supervisor to show that he could not provide testimony to support Mrs. C’s burden of production on causation. 

B. Respondent’s Burden:

1. General standard: The responding party must show that there exists a genuine issue as to a material fact.

a) The respondent may not rely on its pleadings to show a genuine issue, e.g., D, in response to P’s summary judgment motion, simply rely upon its “denial” of the material issue in its Answer to show the existence of a genuine issue. 

b) Effect of Trial Burden of Production on Respondent’s Burden:

(1) Offensive Motion:


(a) The respondent does not bear the trial burden on the material issue; the movant does.

(b) The respondent can raise a “genuine issue” in two ways:

(c) By either 

(i) Placing the credibility of the movant’s witnesses (affiants) at issue by a showing of “specific facts” See Shreve, page 377. NOTE: credibility is not an automatic “ticket to trial.” In other words, the respondent cannot defeat an offensive summary judgment motion by arguing that the jury should have the opportunity to observe the cross-examination of the movant’s witnesses and to observe the witnesses’ demeanor. See Lundeen where the court held that Wife 1 failed to meet her respondent’s burden by simply stating that her husband would never have changed beneficiaries. RECALL that the court held it against Wife 1 that she failed to depose Berks.

(ii) Producing conflicting testimony (e.g., affidavits, deposition testimony). For example, if Wife 1 produced the affidavit of a witness with personal knowledge who affirmed that Husband did not change the beneficiaries to include Wife 2.

(2) Defensive Motion:

(a) The respondent does bear the trial burden of production on the material issue.

(b) The respondent must show that it will have sufficient admissible evidence at trial to meet its burden of production. E.g.,On remand, the issue before the Court of Appeal was whether the supervisor’s letter was sufficient to satisfy Mrs. Catrett’s respondent’s burden. Despite the fact that the letter would be inadmissible hearsay at trial, the majority ruled that Celotex had waived its evidence objections to the letter.

(c) Because the respondent would bear the burden of production at trial, the respondent may not defeat a defensive summary judgment motion “simply by raising an issue of the credibility of the movant’s denials of material facts.” Shreve, page 378. The respondent must submit admissible evidence to show the court that respondent will have sufficient evidence to satisfy its trial burden.

V. Right to Jury Trial in a Civil Case in Federal Court:

A. There are two potential sources of a right to trial by jury in a civil case in federal court: the Seventh Amendment to the U.S. Constitution and federal statute.

B. Seventh Amendment: preserves the right to trial by jury “[i]n suits at common law, where the value in controversy shall exceed twenty dollars . . . .”

1. The 7th Amendment embodies a historical test. If the claim in federal court would have been heard by a court of common law in 1791, the 7th Amendment grants a right to have all the issues relating to that claim triable by a jury. If, however, the claim in federal court would have been heard in a court of equity in 1791, there is not right to a jury trial under the 7th amendment. Therefore, the 7th amendment requires courts to distinguish between “legal” claims (claims cognizable in a common law court in 1791) and “equitable” claims (claims cognizable in an equity court in 1791).  For examples of  “legal” and “equitable” claims, review the Notes and Problems 1 through 4 in Yeazell, page 669.

a) Applying the Historical Test to New Claims:

(1) Congress can supplement the 7th amendment by creating a jury trial right where none is guaranteed by the 7th amendment.

(2) Where congressional statute creates a new cause of action, unknown in 1791, and the statute is silent on the right to trial by jury, the federal courts must apply a two-part test to determine whether there exists a constitutional right to jury trial under the 7th amendment:

(a) First, the court compares “the statutory action to 18th century actions brought in the courts of England prior to the merger of the courts of law and equity.” Chaffeurs, Teamsters & Helpers, Local No. 391 v. Terry. In other words, the court analogizes between the statutory cause of action and “legal” and “equitable” causes of action that existed in 1791.

(b) Second, the court examines the “remedy sought” and determines “whether it is legal or equitable in nature.” Id. The nature of the remedy (second step) is more important than the nature of the right (first step).

b) Applying the Historical Test to New Procedures:
(1) Merger of Law and Equity: federal suits where legal and equitable claims are joined.

(2) The “Beacon Theatres” Issue: where plaintiff brings an equitable claim and defendant brings a legal counterclaim, and the two claims share issues in common, the trial court must try all issues relating to the legal claim first to a jury, leaving the remaining issues (solely equitable) to be tried by the judge.

(3) The “Dairy Queen” Issue: where plaintiff’s complaint joins legal and equitable claims which share issues in common, and the equitable claims predominate, the Supreme Court, in Dairy Queen, extended the Beacon Theatres principle to require the federal court to try all issues relating to the incidental legal claim first, leaving the purely equitable issues to be determined subsequently by the judge. NOTE: In Dairy Queen, the Supreme Court re-characterized the plaintiff’s claim for an “accounting,” historically available only in a court of equity, as a “legal” claim because the claim for an accounting requested a money judgment. Thus, Dairy Queen stands for two propositions: 1. Beacon Theatres’ preference for jury trials under the 7th amendment applies even though the legal claim is incidental to the equitable, and 2. In characterizing the claims as legal or equitable, the court can disregard the plaintiff’s labels.
C. Administrative Agency Tribunals and the 7th Amendment:

1. Administrative agencies, created by federal statute, have tribunals that function as courts in that they often adjudicate adjudicate rights, often similar to those that might have been adjudicated in a federal court before a jury. Does the fact that administrative agency tribunals function without juries violate the 7th amendment? 

2. “In general, [the U.S. Supreme Court has upheld the notion of administrative adjudication so long as congress entirely removes the claim from the court system.” Yeazell, page 694.

VI. Trial Motions:

A. Judgment a Matter of Law (Directed Verdict) [Controlling Juries Before Verdict]

1. Legal standard: 

a) A motion for judgment as a matter of law (“JML”) may be granted if “there is no legally sufficient evidentiary basis for a reasonable jury to find for [the party opposing the motion]. . . .” F.R.C.P 50(a) In other words, a JML motion tests the legal sufficiency of the evidence to support a rational jury verdict.  The moving party must show that, based upon the evidence presented with respect to a material issue (e.g., an element of a claim or defense), there is only one rational conclusion (or no rational conclusion) the jury could reach.

(1) Substantial Evidence Rule: In determining whether there is a legally sufficient evidentiary basis to support a rational jury verdict for the party opposing the motion, federal courts employ the substantial evidence test, a two-part test:

(a) “On motions for directed verdict and for judgment notwithstanding the verdict, the Court should consider all of the evidence – not just that evidence which supports the non-mover’s case – but in the light and with all reasonable inferences most favorable to the party opposed to the motion.”

(b) “[I]f there is substantial evidence opposed to the motions, that is, evidence of such quality and weight that reasonable and fair-minded men in the exercise of impartial judgment might reach different conclusions, the motions should be denied, and the case submitted to the jury.” Boeing Co. v. Shipman, Yeazell casebook, pages 729-30.

2. Defensive JML Motion:

a) Definition: a defensive JML motion is one in which the moving party attempts to show that the party opposing the motion has not met his/her burden of production on a material issue (element of a claim or defense). In other words, the moving party (e.g., defendant Celotex) does not have the burden of production on the material issue (e.g., proximate cause, which is an element of plaintiff’s claim). 

b) The only way to get a feel for the issue of whether the evidence presented is legally sufficient to support a rational verdict is to read a lot of opinions that have ruled on this issue and to compare the facts of the case at bar (or on a law school or bar examination) with the facts of those cases.

(1) Hypo: P sues D seeking recovery for personal injuries suffered in an auto accident. P produces evidence that he was driving on a clear day in Harvard Square, that D collided with him, and that P suffered serious personal injuries. At the close of the evidence, the judge instructs the jury that, to impose liability on D, the jury must find D drove negligently. This evidence is legally insufficient to support a rational verdict for P; thus, court should grant D’s motion for JML and take the case away from the jury.

(2) Reid v. San Pedro, Los Angeles & Salt Lake Railroad: 
(a) Facts: P sues Railroad to recover damages for the killing of a cow hit by Railroad’s train. Material issue: causation (as a matter of historical fact, how did the cow pass through the fence and onto the track?) P has burden of production to present sufficient evidence to support a rational inference that the cow passed through the broken part of the fence. If cow passed through the open gate, Railroad not liable under substantive law. P’s only evidence: the cow was found near the open gate and one mile west of the broken part of the fence.
(b) Substantive (material) issue: Causation issue: how did the cow die? More specifically, did the cow walk through the open gate or broken part of the fence?
(c) Burden of production: P bears this burden on the material issue of causation.
(d) Moving party: Defendant Railroad.
(e) Procedural issue raised by Railroad’s defensive JML motion: Did P meet its burden of production to present legally sufficient evidence support rational inference that cow crossed the fence through the broken part of the fence?
(f) Holding: Jury could only speculate that cow passed through broken fence (a mental coin flip). In the words of the opinion, “It is a familiar rule that where the undisputed evidence of the plaintiff, from which the existence of an essential fact is sought to be inferred, points with equal force to two things, one of which renders the defendant liable and the other not, the plaintiff must fail.”  P’s evidence did not permit a rational inference in either direction, either “open gate” or “broken fence.” Thus, P did not meet its burden of production on this issue and court should grant D’s motion for JML.
(3) Lavender v. Kern: 
(a) Facts: [Student: fill this in.]

(b) Substantive (material) issue: Causation issue: how did plaintiff’s husband die? More specifically, was he hit in the head with a mail hook or was he killed by hoboes that hung out in the train yard?

(c) Burden of production: P bears the burden of production on the material issue of causation.

(d) Moving party: Defendant railroad.

(e) Procedural issue raised by railroad’s defensive JML motion: did plaintiff meet her burden of production to present legally sufficient evidence to support  rational inference that plaintiff’s husband was hit by mail hook.

(f) What evidence did plaintiff present? Sufficient to meet her burden of production on causation? Looking at the whole case, including defendant’s evidence, does there exist substantial evidence to support a rational jury verdict in favor of plaintiff?

(g) Holding: plaintiff’s circumstantial evidence sufficient to support rational inference that plaintiff’s husband was hit by mail hook. Although defendant’s circumstantial evidence was sufficient to support rational inference that deceased was killed by hoboes, where, as here, the evidence supports conflicting rational inferences, “it would be an undue invasion of the jury’s historic function for a . . . court to weigh the conflicting evidence, judge the credibility of witnesses and arrive at a conclusion opposite from the one reached by the jury.”

(4) Pennsylvania Railroad v. Chamberlain:

(a) Facts: [Student: Fill in.]

(b) Substantive (material) issue: Causation issue: how did plaintiff’s husband die? More specifically, was the fall of the deceased caused by a violent collision of the string of nine cars with the string ridden by deceased?

(c) Burden of production: P bears the burden of production on the material issue of causation.

(d) Moving party: defendant railroad.

(e) Procedural issue raised by railroad’s defensive JML motion: did plaintiff present legally sufficient evidence to support a rational inference that deceased’s death was caused by a violent collision of the two strings of cars?

(f) What evidence did plaintiff present? Sufficient to meet her burden of production on causation? Looking at the whole case, including defendant’s evidence, does there exist substantial evidence to support a rational verdict in favor of plaintiff?

(g) Holding: Bainbridge’s testimony, viewed as circumstantial evidence, gave “equal support to each of two inconsistent inferences,” each of which would be speculative rather than rational. The “loud crash” heard by Bainbridge could have been caused by the contact between any number of trains in the yard. Further, plaintiff’s weak circumstantial case was overwhelmed by the railroad’s direct evidence consisting of uncontradicted, unimpeached and corroborated testimony of defendant’s employees riding the string of nine cars behind deceased who were eyewitnesses.

3. Offensive JML Motion:

a) Definition: an offensive JML motion is one in which the moving party attempts to show that it has conclusively met its burden of production so that a verdict in favor of the responding party would be irrational. In contrast with a defensive JML motion, the moving party also bears the burden of production, e.g., the party asserting a claim as to each element of the claim or the party asserting an affirmative defense as to each element necessary to establish that defense. 

b) Cases:

(1) Powers v. Continental Cas. Co.:

(a) Facts: [Student: Fill in.]

(b) Substantive (material) issue: What caused plaintiff’s injury? Was the shooting accidental or intentional? 

(c) Burden of production: P bears the burden of production to establish the fact that his injury was accidental.

(d) Moving party: P.

(e) Procedural issue raised by P’s offensive JML motion: has P conclusively met his burden of production? Was the jury’s verdict for defendant insurance company irrational?

(f) What evidence did P present? Did it conclusively establish that P’s injury was accidental so that the burden of production shifted to defendant insurance company? If so, did defendant meet its burden?

(g) Rule: “It is an exceptional case wherein the party on whom rests the burden of proof is entitled to a directed verdict in his behalf. * * * A verdict upon an issue of fact should not be directed in favor of the party who has the burden of proof with respect thereto, unless such fact is admitted, or is established by the undisputed testimony of one or more disinterested witnesses and different minds cannot reasonably draw different conclusions from such testimony.” Powers
(h) Holding: “It is the historic function of the jury to determine the credibility of witnesses and the weight to be given their testimony. There is evidence before the jury which, if believed, would warrant the jury in determining that the testimony of the plaintiff and Mr. Tucker was untrue in some respects. * * * The record in our present case is such that reasonable minds could differ as to the fact issue of the accidental nature of plaintiff’s injury. This is particularly true in light of the law placing the burden upon the plaintiff to prove that the injury was accidental. We cannot say that the plaintiff has conclusively met this burden.” Powers
4. Renewed Judgment as a Matter of Law (JNOV) [A procedural device to control juries after verdict]

B. New Trial [Another procedural device to control juries after the verdict]

C. Flawed Judgment (Verdict Against the Great Weight of the Evidence)

1. To what degree may the trial judge scrutinize the jury’s verdict for error of judgment?

a) The trial judge must exercise discretion in accordance with “ascertainable legal standards: miscarriage of justice (judge can interfere with the verdict only if jury has reached a seriously erroneous result. See Lind v. Schenley Industries.
b) Trial judge must not abuse her discretion in applying the proper legal standard (i.e., must not unduly interfere with the jury’s function by simply substituting her own judgment for the jury’s).

c) Rule of thumb: Judge must scrutinize jury verdict more closely where trial is long and complicated and subject matter does not lie within the ordinary knowledge of jurors (e.g., technical matters). Judge should scrutinize verdict less when subject matter is simple and easily comprehended by the intelligent layman, e.g., credibility of  conflicting witnesses where the question to be determined is whether plaintiff was promised the commissions he alleged. See Lind v. Schenley Industries.
2. To what degree may the appellate court scrutinize the trial judge’s exercise of discretion in granting or denying new trial motions?

a) Traditional Rule: new trial rulings were unreviewable.

b) Modern trend:

(1) Trial judge must be allowed wide discretion where flawed procedures may have distorted the trial process.

(2) But, appellate court must closely scrutinize a trial judge’s decision to grant a new trial on weight of the evidence grounds (denigrates the jury system).

(a) Flawed Procedure:

(b) Attorney Misconduct

(c) Judge Error

(d) Jury Misconduct

(i) Did the jury misbehave? (Was there jury misconduct?)

(ii) Was the jury’s misconduct prejudicial?

(iii) Proof of jury misconduct: limits on the use of juror testimony (affidavits) to prove jury misconduct.

(a) Mansfield Rule (old common law rule)

(b) Federal Rule of Evidence 606(b) 

VII. Resolution without Trial

A. Summary Judgment

B. Pre-trial conference

1. Pre-trial order 16(e) shall control the subsequent course of the action

a) Can be changed only to prevent manifest injustice (a very high standard)

VIII. Trial

A. Overview: Right to Jury trial in civil case in federal court: two sources of law: Federal Statutes and 7th Amendment

B. Federal Statute: e.g. 

1. Age discrimination suit

2. Civil Rights Act

C.  7th Amendment: In suits at common law, where the value in controversy shall exceed $20, the right of trial by jury shall be preserved.

1. Courts have adopted an historical approach: There is a right to trial by jury if the claim lay within the jurisdiction of the common law courts in 1791 (there was no right to jury trial in equity courts to preserve.)   This is a two-part analysis:

a) Nature of the claim (Only necessary where we have a close call – Terry Brennan would remove this entirely)  

(1) Legal

(a) Trespass

(b) Debt

(c) Covenant

(d) Trover & Replevin

(e) Assumpsit

(2) Equitable 

(a) Breach of fiduciary duty

b) Remedy Sought MORE WEIGHT HERE (cf. Terry 3 Justices would give more weight to the nature of the claim)

(1) Legal

(a) Compensatory Damages

(b) Ejectment

(c) Replevin

(d) Legal Restitution 

(2) Equitable relief (Inadequate remedy at law)

(a) Equitable Restitution

(b) Specific performance

(c) Injunction

(d) Rescission

(e) Reformation of Contract

c) Joinder of legal and equitable claims: cannot defeat 7th amendment right to jury trial (Beacon Theaters Problem) Where there are overlapping factual issues relating to legal and equitable claims - try the legal issues first, and jury findings will control as to common factual issues.  

(1) Dairy Queen – courts can look under the pleadings to determine whether the equitable remedies are better viewed as legal – even where the legal claim in merely incidental to a basically equitable case.  

D. Selecting Jurors

E. Burden of Production 

1. Plaintiff has the burden of producing substantial evidence upon which a reasonable jury could reach a rational verdict

2. Failure to meet: Motion for Judgment as a Matter of Law / Directed Verdict

a) When? As soon as Plaintiff has been heard as to an issue

b) Majority Rule: Legally insufficient evidence to support a rational verdict  

(1) Evidence properly presented (Rules of Evidence)

c) Apply reason to draw rational inferences (Rational Basis)

d) CASES: 

(1) Reid – no rational inference can be drawn from the evidence whether the cow went through the fence or the gate – it would be a coin toss.  Directed verdict granted

(2) Lavender – Two rational inferences could be drawn, so the jury decides.  No directed verdict

(3) Chamberlain – Court should look to both the Plaintiff’s evidence and the Defendant’s evidence to determine whether a rational inference can be drawn.  Directed verdict granted for DEF.  

(a) Plaintiff’s evidence: 2nd train gaining on the 1st train and sound of loud crash (inference to be drawn is that those two trains came together)But – Defense argument is that there is a coin flip for the jury to make the inference that those two cars crashed – any two cars could have crashed.  But the court did not stop there.  The court looked at the Defendant’s case.  

(b) Defendant’s case: Un-contradicted direct evidence, un-impeached, corroborated – mere fact that the witnesses were employees of RR was not enough

(4) Powers – Issue: whether gunshot was issue.  This is an OFFENSIVE motion, so burden is high.  Plaintiff was witness and therefore interested party.  Credibility of Plaintiff was impeached.  A verdict upon an issue of fact should not be directed in favor of the party who has the burden of proof with respect thereto, unless such fact is admitted, or is established by the undisputed testimony of one or more disinterested witnesses and different minds cannot reasonably draw different conclusions from such testimony

F. Means of control:

1. Jury: Verdict

a) Rules of Evidence

b) Directed Verdict motion

2. Judge: Judgment

a) Must state facts it finds and

b) Lay out how the facts apply to the law

c) Apply those inferences to the proper law (Jury Instructions)

G. Instructing the Jury – to make sure the jury applies its rational inferences to the correct law

H. Forms of the Verdict

1. Simple Verdict – Who won

2. Special Verdict

I. Entry of Judgment

IX. Post-Verdict Relief at Trial Level

A. Renewed Motion for Judgment as a Matter of Law notwithstanding the verdict (JNOV) R 50(b)

1. Policy? Finality

a) There should be an end – judicial economy

b) Enforceability of judgment

2. When? 

a) Within 10 days after entry of judgment, 

b) If motion for directed verdict was made at close of all the evidence  

3. Grounds:

a) Same as Judgment as a matter of law – Entitled to judgment as a matter of law – if no rational verdict can be returned based on the evidence

B. New Trial Motion

1. When? 10 days after entry of judgment

2. Grounds:

a) Flawed Procedure (Prejudicial errors – substantially affect rights) 

(1) Judge errors

(a) Evidentiary rulings

(b) Jury instructions

(2) Attorney misconduct

(3) Jury misconduct

(a) Did jury misbehave?

(b) If so, is the misconduct Prejudicial – does it substantially affect the outcome?

(c) What kind of evidence of is admissible to prove it? 

(i) Jury testimony is inadmissible to impeach the jury verdict as to any matter occurring during deliberations that relate to the thought processes of the jury

(ii) Juror may testify as to whether extraneous information was improperly brought to the jury’s attention- evidence unrelated to the trial

(iii) Juror may testify as to whether an outside influence was improperly brought to bear upon any juror

(iv) Note – these rules apply only to jurors

b) Flawed Verdicts – 

(1) Jury returned a verdict against the great weight of the evidence

(a) Lind – Issue of credibility is within the competence of the jury

3. Standards for granting: Discretionary

a) Limits on discretion of trial judge

(1) Miscarriage of justice standard – seriously erroneous result

(2) On appeal, there must be a Rational basis for discretion  

b) Level of Appellate review:

(1) Traditional – non-reviewable

(2) New: Depends on the grounds

(a) Procedure – appellate court not so free

(b) Flawed verdict – very close scrutiny (don’t let trial court denigrate the jury system)

C. Relief from Judgment R 60

1. Clerical Mistakes

2. Mistake, inadvertence, excusable neglect, newly discovered evidence, fraud

a) More commonly granted in default judgment settings – because of policy of deciding cases on the merits

X. Appeal

A. Who can appeal - Reviewability

1. An aggrieved party - Adversity: If a party loses on one theory and wins on another, the party may not appeal if the relief sought under the losing theory was identical to the relief sought under the winning theory

2. Who raised the issue below - Waiver: Party must present contentions on which it wants rulings to the court and failure to do so waives them

a) Appellant cannot make an argument on appeal not made below

b) Change in the law: Some jurisdictions say no, some will allow these arguments only if the change is sufficiently fundamental

c) Plain Error is reviewable without raising the issue below

d) Must raise the issue before the appellate court

3. Who was not deterred from appealing: there are barriers to appeal

a) Costs of appeal can be high

b) But cannot violate constitutional right

B. When a Decision May be Reviewed: Appealability

1. Policy: Finality

2. Final Judgment Rule: One that ends the litigation on the merits and leaves nothing for the courts to do but execute the judgment

a) When is a decree final?

(1) Wetzel – a summary adjudication judgment for liability is not final because relief has not been awarded

b) Multiple-claims/Multiple Claims

(1) A claim is one where one set of facts gives rise to relief.  Think of whether an alternate claim would be barred in a new proceeding

3. Exceptions to the final judgment rule

a) Collateral Order Doctrine: Prejudgment orders that finally determine claims of right separable from and collateral to rights asserted in the action and that are too important to be denied review and too independent of the cause itself to require that appellate consideration be deferred until the whole case is adjudicated

(1) Conclusively determine the disputed question

(2) Resolve an important issue completely separate from the merits of the action

(3) Be effectively unreviewable on appeal from final judgment

(a) Lauro Lines – Forum selection clause (jurisdiction) does NOT fall within the exception

(b) Denial of a claim of Right Not to Stand Trial is immediately reviewable - Claim of Absolute or Qualified Immunity DO meet the exception
b) Injunctions: interlocutory orders granting, continuing, modifying, refusing, or dissolving injunctions are immediately appealable

(1) Does not apply to TROs.  

c) Interlocutory Appeals: the District Court can certify interlocutory orders for appeal if:

(1) The order involves a controlling question of law as to which there is a substantial ground for difference of opinion and 

(2) That an immediate appeal from the order may materially advance the ultimate termination of the litigation

(3) Appellate Court must agree

(4) Writ of Mandamus: Orders a public official to do an act required by law – disfavored

C. Scope of Review – (SEE SHREVE p. 439 - )

1. Findings 

a) Fact found by judge: R 52(a) – shall not be set aside unless clearly erroneous – a deferential standard of review

(1) Clearly Erroneous- When, although there is evidence to support the finding, the reviewing court on the entire evidence is left with the firm conviction that a mistake has been committed.  Where there are two permissible views, the fact-finder’s choice cannot be clearly erroneous.  

b) Fact found by jury – Substantial Evidence

c) Law – de novo

2. Harmless Error- courts may not reverse for errors or defects that do not affect the substantial rights of the parties

XI. Respect for Judgments – policy is still Finality

A. Res Judicata – Claim Preclusion

1. How – summary judgment, usually.  

2. Goals: judicial economy, finality, judicial integrity

3. Rules of res judicata : 

a) Common law of res judicata (majority, CA)– no compulsory counterclaims

b) Modern common law of res judicata (Federal rule 13(a)) – counterclaims that arose from the same transaction must be asserted, or they are barred by res judicata 

4. Elements of res judicata:

a) Judgment

(1) Valid (enforceable - jurisdiction)

(2) Final – nothing left to do but execute the judgment

(3) On the Merits- (based on the evidence)

(a) E.g., directed verdict, summary judgment, jury verdict

b) Precludes a second action between the same parties OR those in privity with those parties

(1) Privity: an interest based analysis

(a) Property relationship: joint owners, (e.g. partners), buyer/seller, 

(b) Successor in interest: Administrator of estate is in privity with deceased 

(c) Joint obligation, vicarious liability

(d) Class action

(2) Modernly: Privity means whatever the court wants it to mean.

c) Upon the same claim (cause of action) – 

Issue: do the two claims form part of the same cause of action, or do they each comprise a separate cause of action.  So, how broad or narrow “cause of action” is defined is critical  (no splitting a cause of action).  The court is to apply the law of claim preclusion of the jurisdiction in which the first judgment was rendered.  There are four tests:

(1) Same Transaction test (Feds and Restatement): if the claims arise form the same transaction, precluded.  Interpret transaction broadly and pragmatically.  Factors: 

(a) Time 

(b) Space

(c) Origin

(d) Motivation

(e) Convenient Trial Unit

(f) Conforms to parties’ expectation   

This is the broadest, most inclusive test.  Policy is judicial economy.  

(2) Primary Rights Test (C/L, CA, minority)– if each claim seeks to remedy the same harm, precluded.  This is the narrowest, oldest test)

(a) E.g., 1 claim for personal injury, subsequent claim for property damage – two rights (harms), so no preclusion

(b) No preclusion where theories are different but harm/rights are the same

(3) Same Evidence Test – where the same evidence necessary to sustain a second verdict would sustain the first

(4) Wrongful Conduct Test – Does each claim allege the same wrongful act by the Defendant?  Each wrongful conduct is a separate cause of action.  

d) When Defendant has a defense that could serve as a separate suit:

(1) C/L: (there was no rule of compulsory counterclaim) Defendant does not have to assert as a counterclaim a claim that arises from the same transaction as defendant asserted as a defense (no res judicata)

(a) But – res judicata will bar a counterclaim when its prosecution would nullify rights established by the prior action.  When the effect of holding back a defense is to nullify or destroy or undermine the rights established by the first suit, the defendant may not hold back the defense

(2) M/L: Defendant does have to assert as a counterclaim a claim that arises from the same transaction or face res judicata

(3) Compulsory counterclaim rule of procedure jurisdictions – procedure bars the second suit

e) Which law? – Federal courts apply state claim preclusion law, even over claims that fall within the exclusive jurisdiction of the federal courts – such as securities litigation.

B. Collateral Estoppel – Issue Preclusion

1. How – Summary judgment as to an issue

2. Elements:  A determination is conclusive in a subsequent action, whether on the same or a different claim if when:

a) An identical issue of fact or law is

(1) Identical Issue: threshold question – the identity of the issue to be precluded.  This requires analysis of the substantive contours of the issue as well as the procedural.  For example, a fact established in one civil suit would not be preclusive in a criminal suit despite their identity, because the burdens of persuasion are different.  

(2) Jury Trial issue: where issue was determined by a judge in first action, that issue may be precluded in a second action, even though the defendant has a right to a jury trial in the second action.  This is not violative of 7th Amendment 

b) Actually litigated and determined 

(1) By the trier of fact in the prior suit

(2) When a judgment in a prior action could have been based on two or more distinct facts, the burden is on the party invoking issue preclusion to show that the judgment was upon the fact claimed.  (Illinois RR v. Parks)  

(3) May a defendant use extrinsic evidence to show which issue the jury determined? Yes (Rest and Illinois RR)

c) By a valid and final judgment and

d) The determination was essential to the judgment in the first suit (Necessary) 

(1) Old restatement: When independent alternative findings existed, both are precluded in subsequent litigation

(2) New Restatement: when independent alternative grounds for a decision existed, neither are precluded – exception is the effect of appeal:

(a) When appellate court finds that both were sufficient, both are precluded

(b) When appellate court finds one sufficient, that issue is precluded and is conclusive

(c) When appellate court finds one sufficient and does not consider the other, the first is precluded. 

e) On the same parties, whether on the same or a different claim (Mutuality required?)

(1) C/L mutuality was required.  Only same parties can be bound and only same parties can invoke.

(2) Modernly, many courts have abandoned the requirement of mutuality.  A stranger to the action raises a non-mutual issue.  There are two issues: Who can invoke, and who can be bound?

(3) Who can Invoke?  Determine the posture of the party invoking issue preclusion

(a) Defensive use of Collateral Estoppel – a plaintiff is estopped from asserting a claim that the plaintiff had previously litigated and lost against another defendant.  

(b) Offensive use of Collateral Estoppel – A plaintiff seeks to estop a defendant from relitigating the issues that defendant previously litigated and lost to another plaintiff – the trial court has broad discretion to determine when this is to be applied.  General rule disfavors its use.  Factors to look at:

(i) Where there are multiple suits on the same issue and the results vary, the issue cannot be used against a party by a non-party – see State Farm v. Century Home

(ii) Will preclusion engender a wait and see attitude

(iii) Unfair to DEF b/c of little incentive to defend

(iv) Inconsistent judgments

(v) Procedural opportunity to defend 

(4) Who can be bound? This is a due process issue

(a) Victim of preclusion:  Issue preclusion can be asserted by a person not a party to the prior action but only against a party to the prior action (due process) 

3. Full Faith and Credit

a) Constitution says states must give full faith and credit to judgments of sister states. 

b) Federal Statute says federal courts must give full faith and credit to state judgments

c) Problem arises when question is jurisdiction: Jurisdiction may be challenged collaterally at any stage of litigation – so what effect does State 1’s decision as to jurisdiction have on a case in State 2 challenging jurisdiction

(1) State Court’s have the power to inquire into whether the first state court had jurisdiction

(2) If that inquiry reveals that the question of jurisdiction had been fully and fairly litigated in the first state court, that issue is precluded from relitigation in the second state.

