I. Authority for Judicial review

A. Marbury v. Madison  - Federal Judicial Review

1. Supreme Court has authority to review executive actions

a) Discretionary “Political” acts – no authority to review

(1) But, ministerial duties can be reviewed – following through with something

2. Supreme Court has authority to declare acts of Congress unconstitutional

B. Review of State Judgments

1. Martin v. Hunter’s Lease

2. Cohens v. Virginia

II. Limits on Federal Judicial Power

A. Interpretive Limits – How court’s should interpret Constitution

1. Originalism – Constitution should be narrowly circumscribed to limit the judicial power.  

a) Protect rights only expressly stated or implicit in the Constitution

b) Specific Intent

c) Abstract Intent (norms explicit)

d) Meaning of the text derived from practice

2. Non-Originalism - Evolving Constitution to meet the needs of an advancing society

a) Tradition

b) Natural law principles

c) Contemporary Values

d) Improve Processes of Government to correct flaws of the process of democracy

B. Congressional Limits – “Supreme Court shall have appellate jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations as the Congress shall make.” Article III, Section 2, 2
1. Ex Parte McCardle – Congress can withdraw jurisdiction for appeal before final judgment is entered, even if oral arguments have already occurred.  

a) Felker v. Turpin – McCardle still good law.  Limits on Supreme Court’s ability to hear appeals from appeals court decisions re: applications to file successive habeas corpus writs is proper.

2. Separation of Powers as Limit on Congress’ Authority

a) US v. Klein- Court will not give effect to laws that prescribe rules of decision to the Judicial Department of the government in cases pending before it.  This does not apply when Congress amends applicable law.

C. Justiciability Limits

1. Prohibition of Advisory Opinions

a) Plaut v. Spendthrift Farm Inc. (1995) – Court’s have the ability to rule on cases and decide them.  Congress cannot command the courts to reopen final judgments.  

2. Standing 

a) Constitutionally required standing elements (Allen v. Wright and Lujan v. Defenders of Wildlife)

(1) Actual Injury

(2) Causation

(3) Injury can be Redressed

b) Prudential standing requirements

(1) No third-party claims: Party may only assert his or her own rights, and cannot assert someone else’s rights who is not before the court.  

(a) Policy: Person not before the court may not want their rights asserted

(b) Policy: Person whose rights are affected is usually the best proponent of those rights

(c) Exception: Has two factors: (Roe v. Wade)

(i) Relationship of litigant to person whose rights he seeks to enforce are “inextricably bound up” Litigant is fully as effective as the person whose rights are enforced

(ii) Ability of third party to assert his own right

(d) Examples of exception:

(i) Dr can assert abortion patient’s rights

(ii) Bartender can assert drinker

(iii) Mother cannot assert death penalty convict

(2) No Generalized Grievances - Taxpayer Suits against federal govt.  (Frothingham)  

(a) Exception:  has two elements: (Flast v. Cohen – very narrow exception)

(i) Nexus between taxpayer and congressional power or enactment and  

(a) Congressional power under taxing and spending clause, not incidental expenditure of tax funds in administration of essentially regulatory statute

(ii) Taxpayer’s status and Constitutional infringement

(a) E.g. – First Amendment establishment clause – does the action exceed specific constitutional limits on exercise of taxing and spending clause

(b) US v. Richardson – narrows restriction on exception – must show taxing and spending only – can only challenge taxing and spending, not general accountings.  

(c) Valley Forge – further narrows the exception - 

3. Ripeness – two part (vague) test (generally, fact pattern will be declaratory judgment or injunction before a law is enforced)

a) Fitness of the issue for judicial consideration

b) Hardship to the parties of withholding court consideration

4. Mootness – general rule is cases that have no live controversy are not heard

a) Exceptions:

(1) Wrongs Capable of Repetition, but evading review

(a) Pregnancy

(b) Election

(c) NOT - School

(2) Voluntary Cessation – only if there is no reasonable chance the DEF will resume the activity

(3) Class Actions – a certified class action may continue even if named plaintiffs’ claims are rendered moot

(a) Even if certification is denied, the decision to deny cert may be appealed, so the case may not be moot until appeals are finished.  

5. Political Question Doctrine

a) Guaranty Clause – Constitution says that the US shall guaranty a republican form of government to the states, and will protect the states from invasion UPON APPLICATION TO THE LEGISLATURE.  Therefore, cases arising under the guaranty clause are non-justiciable.  The Congress decides, not the courts.  

b) Factors for determining:

(1) Text of Constitution gives the power to another branch

(2) Lack of judicially discoverable and manageable standard for resolving the dispute

(3) Impossible to decide without first making a policy decision

c) Areas of Application of the Political Question Doctrine

(1) Congressional Self-Governance

(a) Congress can judge the constitutional requirements, but any others are justiciable.  

(2) President’s foreign policy – great deference to the executive 

(a) (Carter v. Goldwater) president unilaterally dictated that treaties with Taiwan would be abrogated – without consulting with Senate, which had to ratify the treaty in the first place.  NOT justiciable.  

(3) Impeachment (Nixon v. US)

III. Federal Legislative Power

A. Generally

1. Doctrine of Enumerated Powers: Congress may act only if there is express or implied authority in the Constitution

2. Tenth Amendment – “Powers not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the States respectively, or to the people.”
a) Doctrinely, there is a fundamental question as to whether the tenth amendment is:

(1) A restatement of a general principle dividing the states and the federal government or

(2) Whether the tenth amendment is a separate limitation on the federal government

3. Two part analysis:

a) Does Congress have the authority under the Constitution to legislate?

b) Does the law violate another Constitutional provision or doctrine?

c) McCulloch v. Maryland

(1) State tax on Bank of United States declared unconstitutional because:

(a) Implied authority to execute express powers

(b) Expansive interpretation to interpreting Constitution

B. Commerce Clause –

1. Analysis divided into four historical periods centered around the question of how much power is reserved to the states, and how much power is given to the federal government (is it important to maintain state sovereignty, and should it be the role of the judiciary to police this question):

a) 19th Century – 1890’s: Not much regulation under Commerce clause
(1) Gibbons v. Ogden

b) 1890’s – 1937 – Very narrow interpretation of “commerce” and “among the states”, Laissez Faire Court – no regulation is good regulation
(1) US v. Knight Co.

(2) Carter v. Carter Coal Co.

(3) Houston E&W Texas Railway v. US

(4) ALA Schecter Poultry v. US

(5) Hammer v. Dagenhart

(6) Champion v. Ames

c) 1937 – 1990’s – Broad interpretation of commerce clause (Rational basis test)
(1) NLRB v. Jones & Laughlin Steel Corp.

(2) US v. Darby

(3) Wickard v. Filburn

d) 1990’s – Present – Activist posture, Narrowing of commerce clause, and more weight given to federalism and tenth amendment as limitation of what federal government can do
(1) What is Congress’ authority to regulate “commerce among the states”

(a) Lopez (three part test - ONLY areas where Congress MAY regulate, anything that is not in one of these tests is not an enumerated power.)

(i) Channels

(a) Highways, RR, and things closely associated therewith)

(ii) Instrumentalities

(a) People or things that go across state lines even though the threat may be only intrastate

(iii) Substantial Effect

(a) Economic regulation more likely to have substantial effect

(b) Nexus to interstate commerce

(c) Legislative history to support conclusion of substantial effect

(d) Causal link between regulation and interstate commerce not too attenuated. 

(i) Morrison – further limitation: aggregation of effect is not enough for criminal legislation.  Requirement of congressional findings

(2) Does the 10th Amendment limit Congress’ authority?  Is there an alternate theory under which Congress is limited?

(a) NY v. US – Even if congress has power to regulate, it cannot order a state to take action (commandeer the state legislature)

(i) Congress can encourage a state to take action through spending power

(ii) Or, Congress can give states option of being regulated directly or meeting federal guidelines.  

(b) Printz v. US – Even where temporary, Congress can’t force states to enact federal regulatory program

(c) Reno v. Condon – where Congress does not require states to regulate, but instead regulates states as individuals, and the regulation has an incidental effect, that’s ok.  Federal law saying states (and everyone else) has to get permission before giving out DMV info is Constitutional.  

2. Analysis also divided by topic

a) What is “Commerce”

(1) 1895-1937 courts – Commerce is narrowly defined

(a) US v. Knight – Congress cannot regulate sugar monopoly because Commerce does not include manufacture
(b) Carter v. Carter Coal Co. – Congress cannot set coal price, permit unions, or set minimum wage of coal company because it is a local activity, and production, not commerce – no matter how extensive the effect of the labor relations

(c) Sick Chicken case – Direct versus Indirect effect on interstate commerce.  Direct = Commerce.  Indirect = not commerce and not lawful regulation.

(d) Champion v. Ames – Lottery tickets are commerce.

(2) 1937 – 1990’s  - Commerce is broadly defined and deference is given to Congress (Rational Basis test)

(a) NLRB v. Jones Laughlin Steel Corp. – Intrastate activities that have a close and substantial relationship to interstate commerce are subject to regulation by Congress.  All previous tests (Production, Stream of Commerce, Local, Direct/Indirect) are rejected.  

(b) US v. Darby – Congress is free to regulate interstate commerce in goods manufactured in violation of public morals, health, etc.  Tenth Amendment is merely a truism and provides no separate protection to states.  

(c) Wickard v. Filburn – Aggregation of effects

b) What is “Among the States”

(1) 1895 – 1937 Courts – narrowly defined 

(a) Houston E & W Texas RR v. US – Congress does have the power to regulate intrastate RR rates when the intrastate rates are closely and substantially related to interstate commerce
(b) ALA Schechter Poultry v. US – Congress may not regulate labor provisions of poultry wholesalers when chickens are bought in other states because the intrastate transactions only have an indirect as opposed to direct effect on interstate commerce (not how big an effect, but whether the effect is indirect or direct), plus, chickens are not in the stream of commerce.  

(2) 1937-1990’s – Rational Basis test – As long as Congress has a rational basis for acting, it is ok. – this is still good law.  

c) What is the limitation of the 10th Amendment

(1) 1895 – 1937 cases

(a) Hammer v. Dagenhart – Congress cannot prohibit transportation in interstate commerce of the goods manufactured by child labor because the effect of the act is to regulate child labor in mining and manufacture, which are local in character and preserved to the states under 10th amendment.  Constitution does not give the congress general police power.  Local matters are not permissibly regulated by feds.  

(b) Champion v. Ames – regulation of lottery ticket carrying is permissible.  

(2) 1937 – 1995 cases - 10th Amendment is but a truism 

(3) 1990’s cases –10th Amendment is a limitation.  

C. Taxing and Spending Power

1. Spending Authority is broad – not limited by other enumerated powers

2. Taxing Authority is broad – not limited by other enumerated powers

3. Conditional limits on spending grants are permissible.  But there are certain limits:

a) Spending has to be for General Welfare

b) Condition must be unambiguous so states know the consequence

c) Conditions must be related to the federal interest in the particular project or program in question

(1) South Dakota v. Dole – 21 year-old drinking age is close enough to highway fund conditions.

D. Post-Civil War Amendments

1. Can Congress Regulate Private Practice under

a) 13th Amendment?

(1) 1960’s Yes (Anti-slavery applies to all)

b) 14th Amendment?

(1) Reconstruction – No

(2) 1960’s Civil Rights era – Yes

(3) 1990’s – No, limited to efforts by Congress to limit state action

(a) Morrison

2. Can Congress Regulate State Conduct under § 5 of the 14th Amendment?

(1) Narrow View: Only authority to prevent or provide remedies for violations of rights recognized by the Supreme Court

(a) City of Boerne v. Flores – 

(i) Congress has remedial power – cannot create rights, can only remedy and enforce rights.
(ii) Congress is given wide deference in determining what is remedial.  How do we know?  Congruence and proportionality between injury and means adopted.

(2) Broader View:  Congress has authority to expand scope of rights or to create new rights, but cannot diminish constitutional rights

(a) Katzenbach v. Morgan – Congress can overrule state statute that was itself constitutional.  (State statute requiring English Language literacy was constitutional, and here US Supreme Court held that Federal law preempted state law.)  

E. Congress’s Power to Authorize Suits Against State Governments

1. General rule is States are immune from being sued in Federal Court under the 11th Amendment.  There are three ways around the 11th Amendment 

a) Suits against state officers for injunctive relief are ok, even if enforcement would enjoin the implementation of a state policy.  (No damages paid from state treasury)

b) States may expressly waive their 11th Amendment immunity

c) Congress may authorize suits against state governments under the 14th Amendment

2. Congress’ Authority to Authorize Suits against State Governments in Federal Court

a) Fitzpatrick b. Bitzer

3. Congress’ authority to authorize suits against states in state courts

IV. The Executive Power

A. Inherent Presidential Power – what is the scope and authority of the president to act alone?
1. Youngstown – President does not have power to seize steel mills

a) Jackson Concurrence

(1) When President acts pursuant to express or implied authorization of Congress, his power is at its maximum

(2) When the President acts in absence of congressional approval or denial, he can only rely on his own independent power – there is a twilight area regarding concurrent authority

(3) When the President takes action incompatible with the express or implied will of Congress, his power is at its lowest, and he can only rely on his own Constitutional power, minus any Constitutional power of Congress.

2. Executive Privilege: Basic principle based on usage is that there is Executive Privilege to protect president’s ability to get candid advice.  Are there any limits?

a) US v. Nixon – There are limits

(1) Judicial Review of Executive Privilege

(2) Balancing test – need for privilege versus need for criminal justice

(a) Wide deference given to claims of National security, etc.

B. Authority of Congress to Increase the Executive Power

1. Clinton v. NY: Line-Item Veto to give president more power to cut spending? – No.  

a) Both enactment and appeal must go through full legislative process

C. Problems Posed by the Administrative State

1. In general – This is how government is run, but Agencies have all three functions of government.  They enact rules, they enforce rules, and they adjudicate disputes.  Are there limits on Administrative agencies?

2. Limitations on Administrative Agencies

a) Non-Delegation Doctrine 

(1) Non-Delegation Principle – Congress must lay out an intelligible principle before it may delegate authority. Clearly delineate the general policy, the public agency to which it applies, and the boundaries of the delegated authority.  Mistretta
(a) Federal Sentencing Commission is proper delegation

(b) Congress has the power to delegate to the Judicial Branch nonadjudicatory functions that:

(i) Do not trench upon the prerogatives of another Branch and

(ii) That are appropriate to the central mission of the Judiciary  

(c) Congress has the power to give additional responsibilities to judges, so long as it does not interfere with their adjudicatory functions

(2) Historic Attempts to strike down non-delegation

(3) ALA Schechter Poultry (Sick Chicken) 

(a) Panama Refining Co. (Hot Oil) 

b) Legislative Veto and its Demise

(1) For a period, Congress reserved to itself power to veto certain decisions delegated to administrative agencies in an abbreviated form – one house would vote, or a committee would vote to veto.  Congress could veto without both houses agreeing and sending the bill to the President.  

(2) Today – Legislative Veto is unconstitutional per Chadha.  When Congress takes legislative action, it must go through the “single, finely wrought and exhaustively considered” legislative process.  Congress can veto, but only through normal legislative process.

c) The Appointment Power

(1) First question is to determine what type of position is being appointed.  Two types:

(a) Principal Officers are appointed by the President and require Senatorial consent

(b) Inferior Officers can be appointed by others per Congress, does not require senatorial consent

(2) Factors for determining whether an officer is principal or inferior (Morison v. Olson):

(a) Subject to removal by higher Executive Branch official

(b) Empowered to perform only certain limited duties

(c) Office is limited in jurisdiction

(d) Office is limited in tenure

(3) Congress cannot give itself appointment powers

d) Removal Power

(1) General rule

(a) President can remove officers who report to the executive BUT:

(b) Congress may limit removal if the office is independent from the executive office OR

(c) Congress can limit the President’s removal power to “good cause”

(2) Cases

(a) If officer reports to President, president can remove because the President knows best if the officer has performed.  (Myers v. US – Postmaster General is executive))
(b) If Congress intends the officer to be independent, the President cannot remove.  (Humphries Executor –FTC is legislative)

(c) Wiener – War Claims Commission is adjudicating body, not executive, so President cannot remove, even though the statute creating the function was vague when it came to removal

(d) Bowsher v. Synar – Comptroller General – unclear where this position fits, but ends up being assigned to Congress – BUT, Congress can’t control execution of law, so this part is unconstitutional  

(e) Morrision v. Olson – Special Prosecutor: Congress can state that this executive position can only be removed for “good cause”

D. Separation of Powers and Foreign Policy

1. President has much more power in foreign policy than domestic

a) US v. Curtiss-Wright: Foreign Policy is different than domestic policy, and is primarily the domain of the President.  Courts stay out of purely foreign affairs.  

2. Treaties v. Executive Agreements

a) Treaty – requires two-thirds vote 

b) Executive Agreement – does not require congressional vote.  

(1) Have the power of traties, are supreme over state law, and preempt state law.

(2) Courts have ALWAYS upheld all executive agreements

3. How is decision-making authority over War Powers allocated?

a) War Powers Resolution (never tested in Supreme Court)

(1) President may commit troops without Congressional approval but 

(2) Must report to Congress within 48 hours

(3) Within 60 days, the President shall terminate unless Congress extends.  

(4) At any time, Congress can direct President to bring the troops home with a two-house resolution

E. Checks on the President

1. Suing and Prosecuting the President

a) Can you sue the President for actions taken in office?  No – Nixon v. Fitzgerald, the President has absolute immunity for damages liability for official acts taken while in office in the scope of his duties.  (Does not extend to cabinet officers).

(1) Basis – Nature of the presidency and Separation of powers

b) Can you sue the President while in office for actions taken before taking office?  Yes – Clinton v. Jones.  The Court has discretion to determine whether there will be a continuance.  

(1) Factors: will the case be manageable

2. Criminal Charges? – there are no cases.  

a) Policy against – Impeachment is sole action allowed under the Constitution

b) Policy for – no one is above the law

3. Impeachment 

a) President may be impeached for Treason, Bribery, or other high Crimes and Misdemeanors

b) What are High Crimes and Misdemeanors?  Still unanswered, largely left up to Congress

c) What procedures must be followed?  No definitive answer.  

(1) Committee procedures are OK.  

V. Limits on State Regulatory and Taxing Power

A. Overview: 

1. Court’s role in determining what states can do – free flow of goods among the states.  

2. Premise is that Congress has not acted.  

B. Preemption – Where Congress has power and acts, Federal law preempts state law.  So, the question is whether Congress has acted.  Congress can act to preempt either expressly or impliedly.  

1. Express Preemption- explicitly stated in language or implicitly contained in its structure and purpose

a) Cipollone v. Liggett – 

(1) “No statement relating to smoking and health, other than the statement required by the Act shall be required on cigarette package” – DOES NOT preempt

(2) “No requirement or Prohibition based on smoking and health shall be imposed

2. Implied – three types: 

a) Conflicts Preemption – there has to be an actual conflict between state and federal law.  

(1) Florida Lime Growers v. California – there is no conflict where Congress sets one standard for Avocado ripeness (age) and California sets another standard for ripeness (fat content) where both can be met.  

b) Preemption because State Law Impedes the Achievement of a Federal Objective
(1) PG&E v. State Energy Resources – Fed allowed economic principles to enter into state’s decisions regarding nuclear reactors because congress left certain decisions to states – so state can regulate for economic reasons.    

c) Field Preemption - Preemption because Federal Law Occupies the Field

(1) Hines v. Davidowitz – Immigration case:  Feds occupy the field of immigration

C. Dormant Commerce Clause

1. Generally – principle that state and local laws are unconstitutional if they place an undue burden on interstate commerce

a) First – has Congress acted?  If NOT, dormant commerce clause comes into play

b) Second – is state regulation discriminatory?  

(1) Can be either

(a) Facially discriminatory or

(b) Facially neutral with 

(i) Discriminatory Intent or 

(ii) Discriminatory Effect – standard is CLEARLY EXCESSIVE

(2) If Discriminatory, it almost always will be held unconstitutional.  Law still may be ok if state can show both

(a) A legitimate purpose and

(b) That there is NO non-discriminatory alternative

(3) If law is discriminatory, do a Balancing Test to determine if state regulation unduly burdens interstate commerce

2. Cases – Facts are crucial for analysis (and for testing purposes)

a) Why we have dormant commerce clause

(1) HP Hood – milk plant owned by MASS company that was to be built in NY, but NY didn’t want it – this was violation of dormant commerce clause.  (Case stands for WHY we have DCC, not application)

b) 1938 ABANDONDED approach

(1) Gibbons v. Ogden – states have police power that may affect interstate commerce.  If state is properly exercising police power, it is permissible.  If the state is attempting to affect commerce, it is impermissible.  State’s granting of monopoly to ferry in NY was improper regulation of commerce

(2) Cooley v. Port of Philadelphia – requiring ALL boats coming into port in Pennsylvania to have local pilot is legitimate police power, not impermissible violation of dormant commerce clause.  NATIONAL subject matter is not allowed, LOCAL subject matter is allowed.  

c) Current Approach – 

(1) Balancing test

(a) South Carolina State Highway v. Barnwell Bros. – Maximum width and weight of trucks.  This means that many larger trucks cannot go into South Carolina.  Court concludes that this is a local subject matter – safety measure.

(b) Southern Pacific Co. v. Arizona – maximum length of trains is limited in AZ – this has a big impact on interstate commerce because it means a lot of big trains cannot go through AZ; also, not too closely tied to safety because longer trains aren’t more dangerous than shorter due to increased number(30% more)  of short trains, and are more expensive ($1 mil)  

(2) Determining if a law is Discriminatory

(a) Generally – if a rule is discriminatory, it can only be permissible to achieve an important objective.  If it is not discriminatory, it is presumed ok, unless the burden on interstate commerce is too high.  There are two forms of discriminatory statutes: Facially discriminatory, and facially neutral

(b) Facially Discriminatory

(i) City of Philly v. New Jersey – no garbage may come into the state.  City said this was because the landfills were getting full too fast.  Is this protectionist?  Yes.  

(ii) C&A Carbone v. Town of Clarkstown New York – To build trash-processing plant and make it work, town has to guarantee a minimum flow of garbage – so town passes law that requiring all solid waste to be processed locally before it can leave.  This kind of local processing requirements (milk, shrimp, fruit, trash, etc) are protectionary and invalid.  

(iii) Hughes v. Oklahoma – blocks sale of minnows out of state (no export), supposedly to protect environment.  But, there was no limit placed on how many may be taken locally.  

(c) Facially Neutral with Purpose or Effect of discriminating – Test is whether the rule is excessively burdensome on interstate commerce

(i) Hunt (NC) v. Washington State Apple – WA sells 30% of nation’s apples, grades apples, and has superior grades than US.  NC passed law prohibiting any state grades.  Effect is to remove WA marketing advantage, and levels the market playing field to the unfair disadvantage of WA, and requires WA to expend more money in specially packaging apples for NC.  Burden falls on state to show good reasons.  NC fails.  

(ii) Exxon v. Maryland – MD law says no oil producers can sell gas in the state.  Almost all gas sold in MD was sold through independent dealers.  No local refiners.  So no preference for local concerns.  Commerce does not protect particular structure or methods of operation in a retail market.  So law is OK.  

(iii) West Lynn Creamery v. Healy (Mass)  Mass imposes a tax on all milk sold to Mass dealers (applies both in and out of state).  Mass then distributes this assessment to Mass farmers.  State argues that both non-discriminatory tax and subsidy are constitutional, so the scheme is ok.  Court says the scheme is NOT ok because the subsidy benefits the in-state group that is burdened by the tax.  The EFFECT is to discriminate.  

(iv) State of Minn v. Clover Leaf Creamery – Minn law prohibits sale of milk in non-returnable plastic bottles.  Facially non-discriminatory, so does it have effect that is clearly excessive in relation to local benefit?  Answer, no.  Most dairies package products several ways, so not too hard to use paper.  Benefit to Minn paper industry is not too great and isn’t clearly excessive.  

(3) Analysis if a law is deemed Discriminatory

(a) Dean Milk Co. v. City of Madison – 25 mile limit on sources of milk and 5 mile limit on pasteurization is discriminatory because it prohibits out of state milk distributors from selling milk in Madison.  Balancing test makes law unconstitutional even though it purports to equally affect Wisconsin farmers – discriminatory effect on outsiders is real – is a protectivist statute

(b) Maine v. Taylor and US: 

(i) Facts: Maine law prohibiting import of live baitfish is ok because the purpose of preventing importation of non-native parasites and other fish is important and can’t be achieved through other means

(ii) Rule:  Once a law is shown to discriminate (facially or in effect), the burden falls on the state to show both

(a) That the statute serves a legitimate local purpose and

(b) That the purpose could not be served as well by available nondiscriminatory means 

(4) Analysis if the law is deemed Non-Discriminatory

(a) Non-Discriminatory rules are upheld as long as the benefits to the government outweigh the burdens on interstate commerce 

(i) Pike v. Bruce Church Inc. – AZ law says all cantaloupes grown in AZ and offered for sale have to be packed in closed containers approved by AZ supervisor.  Stopped shipment of uncrated AZ cantaloupes headed to CA for packaging.  State purpose of enhancing AZ reputation does not outweigh impact on company of having to build an unneeded $200K packaging plant in AZ.    Burden outweighs benefit, so law is not ok.

(ii) Bibb (ILL) v. Navajo Freight Lines (NY) – ILL law requires contour mudflaps, other states require straight mudflaps on trucks.  No safety advantage of contour, large increased cost of contour.  Burden outweighs benefit

(iii) Kassell v. Consolidated Freightways – IA statute bans certain large trucks in the state.  Consolidated is a big trucker that uses long trucks on interstate routes.  Trial court found long is as safe as short.  Law is unconstitutional burden

(iv) CTS Corp v. Dynamics Corp – IN law limits corporate takeover by requiring purchaser who acquired control shares of an IN corp to get voting rights only if transaction approved by board.  Facially non-discriminatory, and law is ok.  State interest in regulating protecting corporate shareholders outweighs private interest in taking over corporations.  

d) Exceptions to the Dormant Commerce Clause 

(1) Congressional Approval – 

(a) Rule: clearly unconstitutional discriminatory state law is ok if congress approves is because of Congress’ authority to regulate interstate commerce

(b) Western & Southern Life Insurance v. CA:  CA state law imposes retaliatory tax on out-of-state insurers doing business in CA if the state of incorporation imposes higher taxes on California insurers doing business in that state.  Congress passed McCarran-Ferguson Act removing all Commerce Clause limitations on state authority to tax and regulate insurance industry

(2) Market Participant Exception

(a) Rule: State may favor own citizens in receiving benefits from government programs or in dealing with government-owned businesses – when the government is a participant in the marketplace and not just a regulator

(b) Reeves v. William Stake – SD built cement plant to sell cement.  Sold a lot to other states.  In time of shortage, it confined sales to instate.  Law is ok because SD was participant in the market, not just a regulator.  

(c) White v. Mass – Boston mayor ordered that all construction projects using state funds had to have workforce of at least half Boston residents.  OK because city was a market participant, as it was expending its own funds.  

(d) South-Central Timber v. Alaska – State may not impose restrictions on markets in which it is not a participant.  Alaska wanted to sell timber only to those who would process the timber in Alaska – this would have too great an impact on markets other than timber sales – it affects construction all over.  Law is not OK.

D. Privileges and Immunities Clause of Article IV, § 2

1. Rule: Citizens (must be a US citizen) of each state are entitled to the privileges and immunities of citizens of the several states. 

2. Two Part Analysis: 

a) Has the state burdened a privilege or immunity? (Livelihood and Property)

(1) Toomer v. Witsell – SC law requires payment of $25 license fee for resident shrimp boats, and $2,500 for non-residents.  Even though stated purpose was to conserve shrimp, the law is unconstitutional because there is nothing to indicate that non-residents are a threat to shrimp

(2) United Building v. City of Camden – Municipal ordinance required 40% of workers on city construction jobs to be residents of city.

(a) Priv & Immun applies to city laws

(b) Priv & Immun applies to laws that affect city citizenship

(c) May apply even if Dormant Commerce clause does not (city was market participant)

(d) Law did interfere with fundamental rights to earn livelihood, but not enough on record to determine if there was a substantial justification so remanded

(3) Lester Baldwin v. Fish and Game of Montana Priv and Immun applies only to fundamental rights.  States are free to protect residents in some areas (voting)– Non-residents charged 7 1/2 to 25 times more than residents for hunting license for elk.  Access to Montana elk is not fundamental right, so P&I does not apply.

b) If the state has discriminated, is there sufficient justification for the discrimination?

(1) New Hampshire v. Piper – Bar admission limited to state residents.  State proposes several justifications (less likely to keep abreast of local rules, dishonest, harder to get to court) but none are sufficient.  State bar must admit non-residents who take and pass the state bar.  

VI. Structure of the Constitution’s Protection of Civil Rights and Civil Liberties 

A. General principle: Individual rights stop enforcement of law against individual(s) regardless of the power question.  

B. Individual Rights Apply to Federal Government

1. Barron v. Baltimore

C. Do Individual Rights Apply to State Governments?

1. Historically:

a) Rejection of Application before Civil War

(1) Barron v. Baltimore – city diverted streams making water too shallow for boats, ruining Barron’s wharf.  He sued city for taking property without compensation.  Constitution restrains federal government, not state, so 5th Amendment doesn’t apply to states.

b) False Start – the Slaughter House Cases

(1) Did “privileges and Immunities clause of 14th amendment make bill of rights applicable to states?  Not in 1873: Slaughter-House Cases – Louisiana gave monopoly in meat processing to one New Orleans company, local butchers said this violated 14th amendment.  Sup Ct. Narrowly interpreted each section of the 14th Amendment.  Only purpose of the Amendment was to protect blacks from the effects of slavery. 

(2) Saenz v. Roe (1999) When a privilege and immunity is abridged, the law is subject to strict scrutiny and is likely to be struck down.  First time Sup Ct. used priv & immune clause of 14th to invalidate state law.  CA limited welfare benefits available to newly arrived residents – this infringes right to travel.  Ct held that this discriminated against citizens of other states who would want to migrate to California, and violates the P&I clause.

c) Incorporation of the Bill of Rights into the Due Process Clause of the 14th Amendment

(1) Twining v. New Jersey – Court suggested that due process portion of 14th amendment could serve to incorporate bill of rights into 14th – but only (1) those rights that historically are considered part of due process under common law; or (2) those rights that are of such a nature that they are included in the concept of due process. Court held that extension of privilege of self-incrimination to negative connotation is not so salutary as to be considered a denial of sue process.  

(2) The Debate over Incorporation – total or selective?

(a) Palko v. Connecticut (1937)– Statute allowed state to appeal in a criminal case.  5th amendment prohibits double-jeopardy.  Court held that 5th amendment is not incorporated.  Does no violate fundamental principles of liberty and justice at the base of all our institutions.  

(b) Admanson v. California (1947) – Failure to testify in a criminal trial can be commented on unfavorably.  5th amendment protection against self-incrimination is not incorporated.  

2. Current Law as to what’s Incorporated – Warren court of the 50’s and 60’s found almost all rights to be incorporated.  

a) Duncan v. Louisiana (1968)– DEF wanted jury trial for battery (jail-time offense), but Louisiana grants jury trial only for death penalty or hard labor cases.  14th incorporates the following bill of rights:

(1) Right to compensation for seized property

(2) Rights of speech, press, religion

(3) Free from unreasonable search and seizure and exclusionary rule

(4) Right of no self-incrimination

(5) Right to counsel

(6) Speedy and public trial

(7) Confront witnesses and compulsory process for obtaining witnesses and 

(8) Jury trial for serious crimes.

(9) Cruel and unusual punishment

b) Five rights still not incorporated

(1) 2nd amendment – guns

(2) 3rd amendment – soldiers in home (hasn’t come up)

(3) Grand jury indictment in criminal cases

(4) Right to jury trial in civil cases

(5) Excessive fines

c) The Test for determining: phrased three ways

(1) Fundamental principles of liberty and justice which lie at the base of our civil and political institutions

(2) Basic to our system of jurisprudence

(3) Fundamental right essential to a trial

d) Content of incorporated rights (Are the federal interpretations of the bill of rights incorporated “jot for jot” or just in principle?)  Generally, everything comes with it with two exceptions:

(1) No need for 12 person jury – 6 person jury is ok, as long as there is a jury

(2) No need for unanimous verdict in criminal cases

D. Application of the Bill of Rights and the Constitution to Private Conduct

1. There is a two-part test.  

a) Is there state action?

b) Is the action a violation of equal protection?

2. Requirement of State Action

a) The Civil Rights Cases – Federal law imposing a fine on individuals who discriminate in public accommodation based on race is unconstitutional because 14th amendment is only a limitation on state’s rights and therefore requires state action.

3. Two Exceptions to the State Action Doctrine:

a) Public Functions Exception

(1) Defined:  when a private entity is performing a task that has been traditionally exclusively performed by the government

(2) Contrasting cases regarding scope of public function

(a) Marsh v. Alabama 1946 (broad balancing test)– Town wholly owned by Gulf Shipping company.  Jehovah’s Witness stood in front of post office and handed out literature.  JW was arrested under state law for trespassing on private property after being asked to leave.  Held: town had to comply with constitution.  Balancing test of private property v. 1st amendment case

(b) Jackson v. Metro. Edison Co. 1974 (narrow traditionalist approach) – woman complained that utility company, operating under heavy regulations as a virtual state-approved monopoly had shut off her service with no notice/hearing in violation of due process rights.  Held, utility was not acting as government.  Heavy regulation, monopoly and necessary service are not enough.  

(3) Elections

(a) Terry v. Adams – Jaybirds Democratic Association excluded blacks from voting in its primaries.  Run like a political party, winner of Jaybird primary then run in state sponsored Democratic primary unopposed.  Duplicate election process cannot violate constitution.  

(4) Private Property for Public Purposes

(a) Evans v. Newton – Individual granted land to city for use as white only park.  City maintained it for years as white only, integrated it, was sued by whites, family intervened wanting land back, blacks intervened.  City resigned trust and new private trust named to treat park as white only.  Held: As long as the park remains entwined with the city, it is subject to constitutional limitations.  

(b) Shopping Centers for free speech.  Three holdings:

(i) 1968 Public shopping districts with public streets and sidewalks are like company town: Amalgamated Food Employees Union v. Logan Valley Plaza
(ii) 1972 Qualified the rule: Lloyd Corp. v. Tanner – Mall w/no public streets or sidewalks is not subject to constitutional requirements.  Merely allowing the public in is not enough to make it “state”

(iii) 1976 Reversed the rule, shopping centers are not public purpose use – Hudgens v. NLRB – Shopping centers are not subject to constitution

b) Entanglement Exception

(1) Defined: when the government has authorized, encouraged, or facilitated the unconstitutional private conduct

(2) Judicial and Law Enforcement Actions

(a) Shelley v. Kraemer – Restrictive covenants based on race.  Participation of the state was enforcement of the covenants.  The covenant was too tied to state action and was therefore subject to constitution

(b) Prejudgment Attachment – Lugar v. Edmonson Oil – Two-part rule: deprivation caused by exercise of right created by state and action by a person who may fairly be called a state actor.  Taking someone’s property through prejudgment attachment is state action and implicates the constitution

(c) Preemptory Challenge – Edmonson v. Leesville – Excluding jurors based on race uses a state system and so implicates constitution.  

(d) Preemptory Challenges

(3) Government Regulation

(a) Burton v. Wilmington Parking Authority – public parking facility needs income from leases of businesses.  Eagle coffee shop is racially discriminatory.  There is governmental action in the restaurant because of the symbiotic relationship between public parking and the restaurant.  

(b) Moose Lodge v. Irvis – Moose lodge denied service to black person.  Liquor licensing was not enough to create entanglement.  (Dissent argued that only limited # of business can get license, so government was involved)

(c) American Manuf. Insurance v. Sullivan – Insurers are not state actors despite the source of funds being the state and being heavily regulated.

(4) Government Subsidies

(a) General Rule: Subsidies are not enough to create state action.

(b) Norwood v. Harrison – Civil rights era exception.  State bought textbooks and loaned books to private schools that discriminated (along with all other schools)  By giving textbooks to discriminatory schools, the state provides “tangible aid” – this is not ok

(c) Rendell-Baker v. Kohn – Private school for troubled teens received subsidies from public funds.  School fired several teachers over a dispute over student-staff input into hiring and when teachers formed a union.  Teachers argue they were fired in violation of right to free speech.  School was not state – subsidies are not enough.

(d) Blum v. Yaretsky – Private nursing home discharged Medicaid patients without notice or opportunity for hearing.  Three part test:

(i) Extensive regulation is not enough to make a private party a state actor

(ii) States normally can be made responsible only for private conduct when state exercises coercive power or has provided significant encouragement (covert or overt)

(iii) Private party exercises powers that are traditionally and exclusively the prerogative of the state

(5) Initiatives Encouraging Violations of Rights

(a) An initiative that not only repeals anti-discrimination ordinances, but encourages discriminatory conduct is unconstitutional.  

(b) Reitman v. Mulkey – California voter initiative passed which prohibited the State from abridging the “rights” of sellers/renters of real property to decline to rent/sell at their absolute discretion.  The initiative allowed citizens to discriminate.  This would impermissibly involve the state in racial discrimination.  

