I. Stop: there are three kinds, each have a different predicate

A. Casual interrogation where suspect is free to leave – no predicate (any level of suspicion, even a hunch)

B. Terry stop (short detention) – RAS CAAf

1. Reasonable Articulable Suspicion Criminal Activity is afoot – something more than a hunch.

C. Arrest – PC to believe CAAf

II. Search and Seizure

A. Plain View

1. Curtilage

a) Proximity of land to home

b) Area is included in enclosures surrounding home

c) Nature of the use

d) Steps taken to protect the land from observation

III. Exclusionary Rule

A. Exclusionary Rule Defined: Evidence illegally seized will be excluded

1. Exception: Good faith mistake 

B. Application – to evidence obtained in violation of the 4th, 5th, or 6th Amendments

1. Question is whether suppression will be total or partial.

a) 4th Amendment (due process) – total suppression

b) 5th Amendment (Miranda) – partial suppression; the statement taken in violation of 5th amendment will be suppressed in the people’s case in chief.  Can be introduced to impeach on cross.

c) 6th Amendment (right to counsel) – total suppression

C. Rationale – 

1. To deter police misconduct and 

2. Promote fundamental fairness

D. Standing – constitutional rights are private, so only those whose rights are violated can raise constitutional interests.  I cannot assert your rights to exclude evidence that might incriminate me.  

1. Jones (1960-1978) OLD - persons “Legitimately on the premises” had standing to suppress

2. Rakas (1978) “legitimately on the premises” is not enough; you need some significant connection to the place.  Passenger of car does not have standing to suppress evidence found in car if the passenger does not have a substantial connection with the car.  

3. Possession is not enough.  (Rawlings – DEF could not object to evidence of purse, even though he claimed ownership.)  

4. States can grant greater rights, but they cannot go below the Federal standard

5. Minnesota v. Carter – What is the degree of connection of DEFs to the place searched (an apartment)?  Defendants claim to be invited guests with a substantial connection

a) Majority - Expectation of privacy in commercial premises is less than private premises.  Short business transaction in apartment has no expectation of privacy due to short connection and no ownership.  Those merely permitted on premises are not covered.  

(1) Facts: Short time; lack of connection; commercial nature

b) Scalia & Thomas Concurrence – questionable as to whether “reasonable expectation of privacy” is applicable to question of whether a search has occurred.  Further, one has a reasonable expectation of privacy in OWN home.  

c) Kennedy Concurrence - 

d) Bryer Concurrence - 

e) Ginsberg, Stevens, Souter Dissent – 

6. Payner 

E. Fruit of the Poisonous Tree Doctrine

1. Evidence directly linked to the illegal search will be suppressed.

F. Exceptions to the FOTPT Doctrine – burden is on the state to show

1. Independent Source (AKA “purging of the taint”) – was the evidence found through an independent source not tainted by police misconduct.

a) The evidence was actually found as a result of an independent source.  Shown by three factors: Ceccolini
(1) Time: Substantial amount of time between the independent source and the illegality

(2) Place: Is the place of the independent source sufficiently removed in place

(3) Manner: was the manner by which the independent source provided the evidence 

(a) Voluntary

(b) Not based on the illegal evidence 

b) Admissibility of Confession taken after illegal search: 5 factors:

(1) Miranda?

(2) Temporal proximity of the arrest and confession

(3) Intervening circumstances

(4) Purpose and flagrancy of the misconduct

(5) Was confession voluntary?

2. Inevitable Discovery – would the evidence have been uncovered by the police 

a) Here, the evidence was not actually found as a result of an independent action/source.  

b) Was there a process in place that would have led to the discovery?

c) State’s burden is “more probable than not”

3. Where there is probable cause, but no warrant and the suspect is illegally arrested in the house, once the subject is removed from the premises, the subject can be re-arrested and any evidence seized NOW is ok.

IV. Out of court ID – Right to Counsel (6th Amendment)

A. Policy: Fundamental fairness, trial is confusing, you need a lawyer

B. In all criminal prosecutions the accused shall enjoy the right . . . to have the assistance of counsel for his defence (sic)

1. “All” = Federal and State cases.  (Gideon v. Wainwright)
2. “Criminal prosecutions” = prosecutions where the judge does impose imprisonment or death.  If the judge wants to impose imprisonment, the accused has a right to an attorney

a) States have granted more rights – usually all felony, misdemeanor, and in some cases, violations and infractions 

3. “Shall” = attorney will be appointed to those who cannot afford one

a) Indigent

C. When attached? – 

1. Initiation of critical stage of criminal judicial proceeding (Kirby)

a) Critical pre-trial confrontations (Wade – old test)

b) Indictment

c) Arraignment

d) Preliminary hearing

e) *Some narrow jdx – issuance of arrest warrant

D. To what proceedings? Confrontation – body of DEF present(Nexus between the ‘when’ and the ‘what’ needed)

1. Post-critical judicial stage - Line-up and Show-up are included

2. Blood, voice, handwriting – not included (can be reproduced)

a) Unless asked to spell a word – that is testimony, not descriptive b/c is states “this is how I spell the word”)

3. Photo-array post-indictment – OK b/c not confrontational 

E. Effect on:

1. Out of Court ID – suppressed, per se tainted.  But, then move on the in-court ID

2. In Court ID

a) If the out of court ID is suppressed, there is a hearing to determine if the in court ID can go forward – whether the taint is sufficiently removed, or there is an independent bases

b) State has burden of proving the in court ID is ok – burden is clear and convincing evidence

c) Factors to consider (Wade):

(1) Prior opportunity to observe the criminal act

(2) Existence of discrepancy between the pre-lineup description and the actual description 

(a) Compare description in police report to arrest photo

(3) ID prior to the challenged ID of other person

(4) ID by picture of the defendant prior to challenged ID 

(5) Failure to ID defendant prior to challenged ID

(6) Lapse of time between alleged act and the challenged ID

V. Whether Out of Court ID violates due process: (Compare 6th Amendment right to 5th/14th Due Process rights)  

A. What is the standard to determine whether the out of court  ID is unreasonable? (if it is – the in-court ID is presumed ok)

1. State must show by clear and convincing evidence:

a) Unnecessary (Stoval)

b) Suggestive (Stoval)

(1) Show-up ID is presumed suggestive (Stoval)

c) Unreliable (Manson) – reliability will trump the other two factors.  There are five factors for determining reliability: 

(1) Opportunity to view

(2) Degree of attention

(3) Accuracy of the description

(4) Level of certainty

(5) Time between crime and confrontation

2. Manson – single photo is by definition suggestive, so look to whether it was unreliable: police officer made buy, looked at DEF for 5 minutes, natural light, officer was certain, description was accurate, though rather vague (left off Jamaican accent), cop focused on face, time between first description and id was very short – the reliability here trumped the suggestiveness.  

B. Note – this is a harder standard to show than a 6th Amendment violation – 6th Amendment is purely procedural  

VI. Out of court statements/confessions

A. Due Process:

1. Trigger – none, there is no procedural trigger – just go straight to the process.  

2. Standard – Voluntary: Is the statement a product of free and unrestrained choice.  Factors:

a) Age

b) Education

c) Literacy

d) Conduct of police

(1) How long after the conduct of the police did the statement follow

e) Deceitful practices

3. Result of violation – evidence is suppressed, not necessarily that the conviction will be overturned.  Look to whether there is overwhelming evidence to support conviction

4. Issues:

a) Waiver? – cannot be waived

b) Drugs – just because under drugs or alcohol, the statement does not automatically fall, look to whether you knew what you were doing.  

5. Policy: 

a) Coerced statement are inherently untrustworthy and unreliable

b) Police must obey the law while enforcing the law

B. 6th Amendment Right to Counsel

1. Trigger – Critical Stage, (the “When”)

a) Adversarial process instituted against defendant

b) The right to counsel attaches to the statements relating to the charge, not to other statements

c) Example:

(1) DEF arrested for burglary, then DEF makes incriminating statement 1 re: burglary 

(a) Statement comes in because not yet at critical stage – no adversarial proceedings.

(2) DEF is indicted, then DEF makes statement 2 re:  larceny & burglary 

(a) Burglary Statement excluded because the right attached to the burglary, 
(b) Larceny may not be part of the burglary, and if not, the larceny statement is admitted because the right did not attach to the larceny
2. Standard - have adversarial judicial proceedings been instituted

3. What constitutes questioning – whether the police engaged in conduct with the intent to deliberately elicit an incriminating statement

a) Look to the totality of the circumstances

b) Need an affirmative act – merely listening is ok, asking questions is not ok

4. Result – per se rule that statement is excluded

5. Issues:

a) Was there an adequate Waiver? –the right can be waived. How?

(1) First, look to who initiated, 

(a) If the initiator of the statement was the cop, there is no waiver

(b) If the defendant initiated, move on to whether the defendant waived

(2) Voluntarily, intelligently, and knowingly relinquish the right

b) Q/A? – Did the communication result in incriminating statement

c) Reinstitute Questioning?  

C. Miranda (based on Constitutional grounds in 5th amendment right against self-incrimination and right to counsel)

1. Trigger – there are two, both required

a) Custody 

(1) Definition: Custody or otherwise deprived of freedom in any significant way

(2) Full blown arrest, not just detention, no right to Miranda with a Terry stop

(3) Miranda does not apply to routine traffic stops

(4) Applies to serious or minor offenses

(5) Standard: Whether you have a Police-Dominated Environment

(a) Frischetti – in DEF’s home, early afternoon, 2 cops, search warrant for DEF’s brother, both parents and brother were there, cops asked “whose coat?” and “whose clothes are these?”  NO Custody above and beyond the limited detention inherent in search warrant.  

(b) Orozco – 4 cops, in the home, told he was not free to go, 4 am – WAS police dominated environment

(c) Griffin – FBI agents, stopped Griffin in hall, sent his parents away, accompanied him to get cigarettes.  

(d) Mathis – when in custody for an unrelated crime than the one interrogated for, that is custody, and needs to be re-Miranda-ized.   Dissent said that being in prison was not necessarily a police-dominated environment 

(e) Mathiason – being in police station room is not per se police dominated, the suspect might come voluntarily.  

b) Interrogation

(1) What constitutes Q/A? Either explicit questioning or Words or conduct that police officer knew of should have known that would result in incriminating statement

(a) Innis: focus primarily on the perceptions of the suspect, not the intent of the police – two cops talking back and forth about little handicapped girl might find the gun – 

2. Warnings (or reasonable equivalent) must be given:

a) Right to remain silent

(1) Clear and unequivocal terms

(2) Why – Conceptions of fundamental fairness

(3) Per se – must be given

b) Everything you say can and will be used against you in court

(1) To advise the suspect of the consequences of giving up the right

(2) Must accompany right to remain silent warning

(3) Per se – must be given

c) Right to speak with an attorney and have an attorney present during questioning

(1) Why? To protect the individual’s right against self-incrimination 

(2) Per se – must be given

d) Attorney will be appointed if you can not afford one  

(1) Not per se – the warning need not be given to one who is known to have an attorney or is known to have ample funds to secure one.  

(2) If there is any doubt, the warning must be given

3. Procedure: If the individual indicates in any manner at any time prior to or during questioning the he wishes to remain silent, the interrogation must cease. 

4. Effect: Statement excluded in prosecution’s case in chief, but if DEF takes the stand, the statement can be used for impeachment

5. Exceptions? Only 1 – public safety

a) Belief that a weapon is in a place where it might imminently harm the public – gun in a shopping store 

6. Issues: 

a) Waiver?  Yes, you can waive.  How?

(1) First question, what did the Defendant waive?

(2) Second question, how does defendant waive?  

(3) Heavy burden on state to prove that DEF knowingly and intelligently waived his rights

(4) Valid waiver will not be presumed from silence.  

(5) Must be clear and unequivocal request  

b) Reinstitute Questioning?  

(1) Self-Incrimination

(a) You may resume, but must Scrupulously honor the right.  Factors:

(b) Immediately cease

(c) Significant time between questioning

(d) Re-Miranda-ize

(e) *Some jurisdictions look to different crime, but not all

(2) Right to Atty - After this right asserted, no further questioning until:

(a) Counsel has been made available or

(b) Accused himself initiated further communication 

c) Partial warning?

d) Does exclusionary rule apply to derivative evidence?  General rule is NO – the exclusionary rule does not apply.  

(1) States are split on this issue under state constitutions.

