I. Wills

A. Formalities of Will 

1. UPC Will requirements 2-502

a) Written

b) Signed by testator or some other person in the testator’s conscious presence and by testator’s direction (sign’s testator’s name)

c) Signed by 2 Witnesses

(1) Saw T sign or

(2) hear T say that is my will or

(3) hear T say that is my signature

2. CA 6110 –Will requirements 

a) Written

b) Signed By testator or Some other person signs testator’s name in the testator’s presence at the testator’s direction or

c) Signed by 2 Witnesses who are present at the same time
(1) Saw T sign or 

(2) Hear T say that is my will or

(3) Hear T say that is my signature

3. 6111 Holographic will

a) Signed by T

b) Material provisions in T’s handwriting

(1) Material provisions: Who gets what

(a) Identification of beneficiaries

(b) Identification of property that passes to the benys

c) Must contain testamentary intent (in T’s hand or pre-printed)

d) Date of execution not required, but helpful

4. 6112 Interested Will CA

a) Will still valid

b) Presumption arises as to the gift for interested witnesses

(1) Presumption got gift through fraud, etc.

(2) I.W. must rebut, or take gift up to the amount of Intestate Succession share

5. Substantial compliance

6. (6111.5) Extrinsic evidence is admissible to determine

a) Whether a document is a will or 

b) To determine the meaning of a will if the meaning is unclear

c) NOT testamentary intent

7. Codicils

a) Must meet requirements of a will

b) Republishes the will

B. Content of the will

1. Integration: permits multiple pages to be integrated into a single will

2. Incorporation by reference 

a) Incorporation by reference UPC 2-510, CA 6130

(1) Writing 

(2) In existence when will is executed

(3) Will refers to it

(4) Will manifests intent to incorporate

(5) Will describes it enough to identify it

b) UPC 2-513 Separate Writing

(1) Will refers to it

(2) Written statement or list

(3) Dispose of tangible personal property non money

(4) List signed by T

(5) List describes property and bennys w/ reasonable certainty

3. Facts of independent significance 

a) UPC 2-512 

(1) A will may dispose of property by reference to facts, acts and events that have can change the disposition of the will and

(a) Can change the property, or the benys.  

(2) the event/fact/act has significance other than to change the disposition of the will – it exists for a reason other than to change the will.  Individual intent is irrelevant.

(3) .  If the event or act only exists to change the disposition of the will, it gets tossed and ignored.  

C. Construction of Will

1. Words given their plain meaning

2. Extrinsic Evidence

a) Will is ambiguous

(1) Latent Ambiguity – where the language is clear but is capable of more than one meaning

(a) Extrinsic Evidence Only admissible to identify the person or thing in the will “Surrounding circumstances” – facts of which the testator had knowledge when the will was made.  Not to show testator’s intent.

(b) Can be used only to interpret what is already there, but cannot be used to add anything to the will.  

(2) Patent Ambiguity

b) Mistake

(1) No extrinsic evidence to establish mistake

(2) No extrinsic evidence to fix the mistake

D. Revocation of will

1. Revocation three ways:

a) Physical act to the original will

(1) Lost will – presumption that will is destroyed and revoked.  Can be overcome by evidence (quantum of evidence required to rebut the presumption varies depending on the facts – the amount of control other people had of the will).

b) Subsequent instrument 

c) Operation of law 

(1) If you leave something to your spouse, and subsequently divorce, that gift is revoked.  

2. UPC 2-507 & CA 6120

a) A will or part thereof is revoked if

(1)  Executing subsequent will that revokes the previous will or part expressly or by inconsistency

(2) Act

(a) Purpose and

(b) Intent

b) If no express revocation, a subsequent will is a revoked if intent

c) Presumption – testator intends a subsequent will to be a replacement if it disposes of the entire estate

d) Presumption – testator intends a subsequent will to be a partial revocation if only part of estate disposed of

3. Revival

a) Re-execution 

b) Republication (Codicil)

c) Revoke subsequent instrument

(1) UPC 

(a) 2-509(a) – Total revocation: 

(i) IF 1st Will wholly revoked by subsequent will

(ii) AND IF 2nd Will revoked by physical act

(iii) THEN, 1st will is still revoked.  

(iv) UNLESS Testator’s intent is that will 1 is revived

(a) Circumstances of the revocation, or from 

(b) contemporaneous or subsequent declarations that the testator intended the previous will to take effect.  

(b) 2-509(b) PARTIAL revocation: 

(i) IF subsequent will partially revokes earlier will 

(ii) AND IF subsequent will is revoked by physical act

(iii) THEN previous will is revived, 

(iv) Unless Testator intent to not revive.

(v) Circumstances of revocation or

(vi) contemporaneous or subsequent declarations that the testator

(c) 2-509(c) 3rd WILL REVIVAL: 

(i) IF 1st will is revoked by 2nd will

(ii) AND if 2nd will is revoked by 3rd will

(iii) THEN 1st will remains revoked 

(iv) UNLESS the terms of will 3 indicate testator intent to revive will 1 (NO Extrinsic Evidence)

(2) CA 6123

(a) If 2nd will that revokes previous will in whole or in part is revoked, 1st will remains revoked UNLESS circumstanced of the revocation or from contemporaneous or subsequent declarations that the testator intended the previous will to take effect.

(b) THIRD WILL REVIVAL: If 2nd will that revokes 1st will is revoked by 3rd will, 1st will is revoked in whole or in part, except to the extent that it appears from the terms of the third will that the testator intended the first will to take effect.

4. Dependent Relative Revocation (judicial doctrine in equity)

a) Would the testator rather the benny get nothing or the original gift?

(1) If the gift goes up, we can presume the testator wants the revocation ignored.

(2) If the gift goes down, we can presume the testator wants the revocation to stand.

b) IF the cancellation of the old will and the creation of the new will are part of one scheme, 

c) AND IF the revocation of the old will is so related to the new making of the new will so as to be dependent on the new will being made, AND

d) If the new will is not made or fails

(1) Revoke by physical act - Most jurisdictions require a less strict standard for this type of revocation. 

(2) Revoke by express instrument  - Most jurisdictions require a more strict standard for this type of revocation.

(3) Some Jurisdictions (GA) hold both types of revocation to same standard

e) THEN, there is PRESUMED INTENT that the previous will is revived.  

5. Mutual or Reciprocal Will

a) 2-514 – A contract to make a will or devise, or not to revoke a will or devise, or to die intestate, may be established only by

(1) Provisions of a will stating material provisions of the contract

(2) An express reference in a will to a contract and extrinsic evidence proving the terms of the contract

(3) or a writing signed by the decedent evidencing the contract

(4) NO PRESUMPTION: Execution of a joint or mutual will does not create a presumption of a contract not to revoke the will or wills.

b) CA 21700 - 2-514 – A contract to make a will or devise, or not to revoke a will or devise, or to die intestate, may be established only by

(1) Provisions of a will stating material provisions of the contract

(2) An express reference in a will to a contract and extrinsic evidence proving the terms of the contract

(3) or a writing signed by the decedent evidencing the contract

(4) Clear and convincing evidence of an agreement that is enforceable in equity

(5) or Clear and convincing evidence of an agreement for a third party beneficiary.

(6) NO PRESUMPTION: Execution of a joint or mutual will does not create a presumption of a contract not to revoke the will or wills

E. Distribution of estate

1. Types of "gifts"

a) Specific – Will refers to specific property

(1) Cash is never specific

b) Demonstrative – will refers to amount to be paid from specific property

(1) Treated as specific devise up to value of the fund at the time of death

(2) Treated as a general devise as to the remainder

c) General – will refers to specific amount, but not a specific fund

d) Residuary – devise of rest of the estate

e) Intestate – no will as to that part of the estate

2. Effect of changes

a) Ademption  - A testamentary devise of specific real or personal property fails completely to pass as prescribed in the will when the article no longer exists as part of the estate at the time of death because of its prior consumption, loss, destruction, substantial change, sale, or other alienation subsequent to the execution of the will.

(1) In Specie Test – 

(a) Whether the gift is a specific legacy – a specific legacy is a definite thing that is capable of being designated and identified

(b) Whether the gift is found in the estate at the time of the testator’s death.  

(2) McGee Form & Substance Rule

(a) Changes in substance are ademption

(b) Changes in form are not ademption

(3) UPC 2-606:  Specific Devisee has a right to the property in the estate at time of death and

(a) If sold – unpaid purchase price and promissory note; and

(b) If condemned – unpaid amount; and

(c) If property is destroyed – unpaid insurance money; and

(d) If gift is a promissory note on property that has been foreclosed – the property received in the foreclosure; and 

(e) If testator replaced the property – the replacement property; and

(f) If there is intent not to adeem, and the property is not gone because of one of the above, the devisee is entitled to the fair market value

(4) CA 21133: Specific Devisee has a right to the property to the extent the property is owned by the transferor at the time the gift takes effect in possession or enjoyment and all of the following:

(a) If sold – unpaid purchase price and promissory note

(b) If eminent domain – unpaid amount

(c) If property is destroyed – unpaid insurance money

(d) If gift is a promissory note on property that has been foreclosed – the property received in the foreclosure

b) Changes in Form of Securities

(1) UPC: 2-605& CA 21132 – Benny gets original stock + extra stock IF

(a) Testator’s will devises securities, 

(b) T owns stock at time of will

(c) T got more stock through:

(i) Dividends

(ii) Merger and Acquisitions

(iii) DRIPS – Dividend ReInvestment Plans

(d) Cash Dividends before death are not included

c) Abatement – Estate does not have enough assets to fulfill all devises (only reason to classify gifts is when abatement arises)

(1) UPC 3-902: Order of Abatement

(a) Property not disposed of by will

(b) Residuary disposals

(c) General Devises

(i) Amount, but not thing

(ii) E.g. – “To x, $10,000”

(d) Specific Devises

(i) Specific thing

(ii) E.g. – “To x, my 1998 Ford Pinto”

(2) CA 21402: 

(a) Order of Abatment 

(i) Property not disposed of by will

(ii) Residuary gifts

(iii) General gifts to persons other than transferor’s relatives

(iv) General gifts to relatives

(v) Specific gifts to persons other than relatives

(vi) Specific gifts to relatives

(b) Relative is intestate heir.  (Rules of intestate succession cut off other relatives – so if a will gives a general devise to a child and a parent, the child is considered a general gift to a relative, and the parent is treated as a non-relative.)

(3) Pro Rata Abatement within classes

(a) OPTION 1 Divide value of intended gift by total available.  

(b) OPTION 2 Amount available over total should have been given.  Multiply this percentage by each intended devise. 

(c) OPTION 3:  Amount intended to give to individuals over total amount intended = percentage multiplied by amount available.

(d) OPTION 4:  (Value of gift times amount available) divided by total amount given.

d) Satisfaction – Testator gives property during lifetime to beneficiary under will.

(1) UPC:  Gifts during lifetime are satisfaction ONLY if:

(a) Will provides for deduction

(b) Testator declared in contemporaneous writing that gift was satisfaction or value is to be deducted or

(c) Devisee acknowledges in writing that the gift is satisfaction or value is to be deducted

(2) CA 21135:  Gifts to a person during lifetime are satisfaction if:

(a) Will provides

(b) Contemporaneous writing of testator

(c) Transferee acknowledges in writing that gift is satisfaction or value is to be deducted

(d) Property given is same property

e) Exoneration – are liabilities taken from devises?

(1) OLD Common law – specific devisees are entitled to have liabilities paid from residuary estate

(2) UPC: a specific devise passes subject to any mortgage interest existing at the date of death, without right of exoneration (unless will says otherwise.)

(3) CA: a specific devise passes subject to any mortgage, deed of trust, or other lien existing at the date of death, without right of exoneration regardless of any general directive in the will to pay debts contained in the instrument

f) Apportionment of Taxes

(1) If will says so, pay from residuary

(2) If will says no – each beny pays apportionment.  

g) Lapse 

(1) Common Law: When a devisee dies before testator, the devise lapses.

(2) UPC Exceptions to Lapse rule: 

(a) Non-class gift 2-603(b)(1)

(i) IF Deceased devisee 

(ii) AND dead devisee is a grandparent, a descendant of a grandparent, or a stepchild of testator

(iii) AND dead devisee leaves surviving issue.

(iv) THEN: Dead devisee’s gift goes to surviving issue of dead devisee by representation.

(b) Class gifts – gift to group of people not individually named 2-603(b)(2)

(i) IF Class gift is to people of same degree 

(ii) AND dead devisee who is member of class

(iii) AND dead devisee is a grandparent, a descendant of a grandparent, or a stepchild of testator 

(iv) AND if dead devisee left surviving issue

(v) THEN: property to which dead Devisee would have been entitled to had all of them survived goes to surviving issue & they take by representation (do not count dead devisees who do not leave surviving issue – they are irrelevant)

(c) Presumption 2-603(b)(3) – 

(i) Anti-lapse statute applies

(ii) Language of survivorship is not enough to preclude anti-lapse. 

(iii) 2-603(b)(4) Alternate disposition is sufficient to preclude anti-lapse statute unless alternate person is not allowed to take under the will.

(3) CA Lapse (no special rule for class gifts)

(a) 21109 General Rule – Gifts Lapse 

(i) A transferee who fails to survive the transferor does not take

(ii) If it cannot be determined by clear and convincing evidence the transferee survived, the gift lapses.

(b) 21110 Anti-Lapse Statute

(i) Exception: gift doesn’t lapse and Benny’s surviving issue take dead Benny’s share:

(a) Benny is related to dead guy or spouse of dead guy (includes former, dead, living spouses) AND

(b) Benny is dead or treated as dead with surviving issue

(ii) UNLESS will says otherwise

(a) Presumption that anti-lapse statute applies.  Can be rebutted by statement in will, or by alternate disposition.

(b) No EXTRINSIC EVIDENCE

(iii) Surviving issue take by representation according to §240

(c) 21111 Effect of Lapse

(i) (a)(1) If the transferring instrument provides for an alternate disposition, property is distributed that way

(ii) (a)(2) If the transferring instrument does not provide an alternative, but does dispose of residuary, failed gift is transferred according to residuary.

(iii) (a)(3)  If the transferring instrument does not provide alternative or residuary, gift goes to estate.

(d) Class Gifts 211109(a) In California, there is no special provision for class gifts, so 21109(a) applies and dead members of the class without living issue are irrelevant, and class gift is divided among remainder of class.

F. Contesting the Will/Trust

1. Testamentary Capacity

a) CA 6100.5 A person is not competent to make a will if either:

(1) Individual does not have sufficient capacity to be able to 

(a) Understand the nature of the testamentary act

(b) Understand and recollect the nature and situation of the property or

(c) Remember and understand the individual’s relations to living descendents, spouse, parents, and those whose interests are affected by the will

(2) Individual suffers from a mental disorder with symptoms, including delusions or hallucinations, which resulted in devises the individual wouldn’t have made except for the disorder.

b) Insane Delusion: where one believes facts against all evidence and probability, and acts according to that belief.  

(1) Test: Is there a rational basis for the belief

(2) Analysis: What is the delusion?  Is there a basis for the belief?  Is the belief rational (is there any evidence or probability)?

c) Lucid Intervals - Period during which testator did have testamentary capacity

2. Undue Influence

a) Generally: 

(1) Will arise in two fact patterns:

(a) One person will “pummel” another into making a will a certain way

(b) One person will gain testator’s confidence to cause testator to make will a certain way. 

(2) Definition:  Mental, moral or physical exertion that destroyed the free will of testator and forced testator to accept the domination and influence of another

(3) Burden of proof on Contestant to show undue influence

(4) Burden shifts to Propounder to rebut if contestant shows

(a) Confidential relationship 

(i) Family, Doctor, therapist, attorney, clergy, etc.

(b) and Suspicious Circumstances surrounding execution of will

(5) Standard of proof on rebuttal is 

(a) Preponderance of the evidence

(b) Clear and Convincing if an attorney is involved

b) CA (Sarabia) Testamentary competence is presumed

(1) Definition of Undue Influence: Legal condemnation of a situation in which extraordinary and abnormal pressure subverts independent free will and diverts it from its natural course in accordance with the dictates of another person

(2) Presumption arises: 

(a) Confidential Relationship b/t influencer and testator

(b) Active Participation by influencer in the actual preparation or execution of the will and

(c) Undue profit accruing to influencer by virtue of the will

(i) Undue profit: Case by case basis – not just more than intestate share

3. Fraud

a) False Statement 

b) Known to be false by party who makes them

c) Party who makes the statement intends to deceive

d) Succeeds in deceiving (material fact)

4. Preparing for Contest

a) No Contest Clause

(1) UPC 3-905: unenforceable if probable cause exists for instituting proceedings

(a) Probable Cause: When contestant has facts that a reasonable person would believe allegations are likely to be proven true

(2) CA 21306: Enforcement of a no contest clause

(a) A no contest clause is not enforceable against a beny if beny

(i) Used reasonable cause and

(ii) Brings a contest that is limited to one or more of the following:

(a) Forgery

(b) Revocation

(c) Action to Establish invalidity of transfer described in 21350

(b) “Reasonable Cause” : Contestant has possession of facts that would cause a reasonable person to believe that the allegations and other factual contentions in the matter filed with the court may be proven, or if specifically identified, are likely to be proven after reasonable opportunity for further investigation or discovery

b) Advise as to how successful contest would be

c) Establish Capacity and lack of Undue Influence/Fraud

(1) Videotape client going through requirements of capacity

(a) I know what estate is

(b) I know I am disposing of estate

(c) I know to whom

(2) Videotape Doctors

(3) Videotape client stating reasons for disinheritance

(4) Have friends who know testator witness the will

(5) Instead of disinheriting, make smaller gift

G. Omitted Spouse/Children

1. Pre-Marital Will

a) UPC 2-301 (a) 

(1) IF Testator married surviving spouse after executing will:

(2) THEN: Surviving Spouse takes intestate share of estate 

(3) Unless:

(a) 2-301(a)(1) Surviving spouse takes nothing if it appears from the will or other evidence that the will was made in contemplation of the marriage
(i) Extrinsic Evidence is admissible

(b) 2-301(a)(2) Surviving spouse takes nothing if the will expresses an intention that it is to be effective notwithstanding any subsequent marriage
(i) NO Extrinsic Evidence

(c) 2-301(a)(3) Surviving Spouse takes nothing if the testator provided for the spouse by transfer outside the will and intent that the transfer be in lieu of testamentary transfer is shown by testator’s statements or is reasonably inferred from the amount of the transfer or other evidence

(i) Extrinsic Evidence is admissible

(ii) Examples: Inter vivos trust, joint tenancy, insurance policy

(d) 2-301(a) Surviving spouse takes NO portion of estate devised to a child of testator born before marriage who is not child of surviving spouse, or their issue (Surviving spouse’s step-kids) 

(4) Abatement 

(a) Order:

(i) Devises made to the surviving spouse

(ii) Property not disposed of by will

(iii) Residuary

(iv) General

(v) Specific

(b) Exception

(i) We do not take from Devises to surviving spouse’s step-kids or to a descendant of step-kids.  

(c) Abate Ratably (see options above)

b) CA Omitted Surviving Spouse 21610 & 21611

(1) IF: 

(a) Omitted Spouse AND 

(i) Testamentary instruments do not mention spouse.

(b) Married after execution of all testamentary instruments (includes testamentary trusts), 

(2) Then surviving spouse takes:

(a) 21610(a) 100% of community property

(b) 21610(b) 100% of quasi-community property

(c) 21610(c) Intestate share of SP up to 1/2.

(3) Exceptions 21611 – spouse takes no share if:

(a) 21611(a) It appears from the will that the testator intended to not include spouse
(i) No EE

(b) 21611(b) If the testator provided for the spouse by transfer outside the testamentary instrument and intent that the transfer be in lieu of testamentary transfer is shown by testator’s statements or is reasonably inferred from the amount of the transfer or other evidence

(i) EE admissible

(c) 21611(c) Spouse made a valid agreement waiving right to share

(i) EE admissible

(4) How does surviving spouse take? 21612:

(a) 21612(a) First from intestate

(b) 21612(b)* Then a proportionate share from all beneficiaries valued as of date of death

(c) 21612(c) Specific devises may be exempted if the obvious intent of the testator would be defeated.  [This is an open door to argue that a share doesn’t have to be abated ratably.]

2. Pretermitted Child Statutes

a) UPC 2-302(a)  

(1) IF: Omitted children born or adopted after execution, 

(2) THEN: those children receive share as follows:

(a) 2-302(a)(1) 

(i) IF: No living children when will was executed

(ii) Then: Omitted child gets intestate share

(iii) Unless: Will devised all or substantially all of the estate to parent of omitted child and that parent survives and is entitled to take under the will

(b) 2-302(a)(2)

(i) IF: testator had one or more living children when will was executed, and will devised property or interest in property to this children, (including children the testator thought were dead 2-302(c).)

(ii) Then Omitted children take:

(a) Portion is limited to devises made to the testator’s then-living children (OC shares the amount devised to other kids);

(b) Omitted child is entitled to share (limited by subsection (i) above), that the child would have received had the testator included all omitted children with the children to whom devises were made and will had given equal share to each

(c) To the extent feasible, share should be the same character as devises to other children (future interest, etc.)

(d) Other children’s shares abate ratably, but should try to preserve testamentary plan adopted by testator

(3) UNLESS: 2-302(b) Neither (a) nor (b) applies if:

(a) It appears from the will the omission was intentional; or

(i) No EE

(b) Testator provided for omitted children outside the will and intent is shown by statements or amount or other evidence

(i) EE admissible

(4) Abate:

(a) Ratably under 3-902

b) CA 21620 & 21621

(1) IF:

(a) Child Omitted

(b) Child born or adopted after all testamentary instruments executed

(2) Then: Omitted child receives intestate share

(3) Unless: 21621 (no share)

(a) (a) Will says omission was intentional
(i) No EE

(b) (b) Decedent had other children and directed disposition of substantially all of estate to the parent of the omitted child

(i) EE admissible

(c) (c) Omitted child provided for outside of will and intention that the transfer was in lieu of bequest is shown by extrinsic evidence.

(i) EE admissible

(4) Manner of satisfying share of omitted child: 21623 (Same as UPC)

(a) Share is taken from:

(i) First, part of estate not disposed of by will

(ii) Second, ratable share from all benny’s valued on date of death

(b) * If obvious intent of testator would be defeated, some other method may be adopted.

II. Intestate Succession

A. When is it used? 

1. No will

2. Invalid will

3. When there is property that has not been disposed of in the will

4. To determine who has standing to challenge the will

a) If the contestant would be entitled to take part of the estate by intestate succession, the contestant has standing to contest the will

b) Other situation where a person has standing to sue is when they were beneficiary of prior will

5. Will interpretation 

a) To find out who “heirs” are if will lists heirs

6. Planning

a) When helping others make a will, it helps to let them know what intestate succession would give

B. Who takes?

1. UPC

a) 2-102 – Surviving Spouse

(1) 100% if

(a) No surviving descendent or parent  (No one in column 1 or parent)

(b) All of the surviving spouse’s issue are also issue of the decedent.  (No step-kids) 

(2) First $200K plus 3/4 of the balance if there are no surviving descendants, but there is a surviving parent

(3) First $150K plus 1/2 of the balance if the surviving spouse has issue who are not the decedent’s issue (If the dead guy has step kids)

(4) First $100K plus 1/2 of the balance if the decedent’s issue are not the issue of the surviving spouse (If the dead guy has kids who aren’t the spouse’s – spouse has step, or both have steps)

b) 2-103: Order of Distribution: Share of Heirs other than Surviving Spouse – 

(1) (1)  Decedent’s issue (column 1)

(2) (2)  Parents of decedent

(3) (3)  Issue of Parents of decedent (rest of column 2)

(4) (4)  Grandparents of decedent (split 50/50 if there are survivors on both sides.  If there are none, it all goes to surviving side)

(5) (4)  Issue of grandparents (rest of column 3)

(6) State

c) 2-106(b) Amount of distribution: Share of Heirs other than surviving spouse – 

d) Half-Bloods 2-107 – 

(1) Defined – siblings who have one parent in common

(2) Take same as full-bloods

e) Non-Marital Children –2-114(a)

(1) Child of natural parents, regardless of marital status

2. CA

a) 6401 Surviving Spouse’s share

(1) 6401(a) Community Property – 100%

(2) 6401(b) Quasi-Community Property – 100%

(3) 6401(c) Separate Property the intestate share of the surviving spouse [Or Surviving Domestic Partner if date of death is July 1, 2003 or later – (a) registered with Sec. of State, and (b) no revocation filed)] is:

(a) (1) 100% if no surviving issue, parent, sibling, or issue of a deceased sibling – (no one in columns 1 & 2)

(b) (2) One-half if 

(i) The decedent leaves only one child or the issue of one deceased child (Dead guy had only one kid) 

(ii) Decedent leaves no issue, but leaves a parent or parents or their issue or the issue of either of them (No one in column 1, but someone in column 2)

(c) (3) One-third if

(i) The decedent leaves more than one child or their issue

b) 6402 – Order of takers - Who takes after Surviving Spouse [or after Domestic partner if DOD is after July 1, 2003 or later]

(1) Issue of decedent

(2) Parents of decedent

(3) Issue of decedent’s parents (rest of column 2)

(4) Grandparents of decedent

(5) Issue of decedent’s grandparents (rest of column 3)

(6) Issue of predeceased spouse (step-kids, step-grand-kids)

(7) Next of kin (start at top of column 4 and continue for rest of table)

(8) Parent’s of predeceased spouse

(9) Issue of parent’s of predeceased spouse

(10) State of California 

c) Half-Bloods – 6406– inherit same as full bloods

C. How They Take

1. Strict Per Stirpes

a) Estate is divided at the generation of children of the decedent.  

b) Surviving Children take their full share

c) Surviving Children of dead children take equal portions of their parent’s share

2. Modern Per Stirpes

a) Estate is divided at the closest generation to the decedent which has at least one surviving member.

b) Surviving members of that generation get full share

c) Surviving issue of dead members of closest generation take equal portion of their parent’s share.

3. UPC 2-106 (b)  If all or part of estate goes to descendants of dead guy by representation (DOWN the family tree) & 2-106(c) (UP the family tree):

a) Start at first living generation

b) Count number of takers

(1) Surviving descendents in the nearest generation that contains one or more surviving descendents AND

(2) Deceased descendents in the same generation who left surviving issue, if any

c) Divide estates into as many equal shares as there are takers

d) Alive take one share each

e) Remaining shares are combined 

(1) Identify next generation with surviving members.  

(2) Count takers – 

(a) Count who is alive whose parents did not take and 

(b) Count who is dead whose parent’s did not take and who has living issue.  

(3) Divide the recombined estate into the number of takers

(4) Distribute the estate to the alive takers

(5) Repeat as necessary until entire estate has been distributed.

4. CA - 6402(a), and 240.  Go to 240 when there is unequal living issue. (UP or DOWN the family tree)  

a) Start with first living generation.

b) Count number of takers in that generation

(1) How many are alive

(2) How many are dead with living issue

c) Divide property into number of takers

d) Each member of the nearest generation of issue then living receive one share

e) Go to issue of first [second, etc. one at a time] dead taker.  (Do not combine.  No pot in CA)

f) Count takers

(1) Count number of living 

(2) Count number of dead with living issue

g) Divide share of dead taker into number of takers.

h) Each living member takes one share

(1) If there are any dead members, repeat steps 5-7.

i) Repeat steps 5-8 for each dead taker until the entire estate is distributed.

D. Non-Marital Children

1. UPC same as marital 2-114(a)

2. CA same as marital 6450(a)

E. Adoption

1. UPC - 2-114(b)

a) Adopted child is child of adopting parent and not natural parent, but adoption by spouse of either natural parent has no effect on 

(1) Relationship with that natural parent or (the one married to adoptive parent) 2-114(b)(i)

(2) Right of the child or descendant to inherit through the other natural parent (the one not married to adoptive parent) 2-114(b)(ii)

b) Inheritance from or through a child by either natural parent or kindred is precluded unless 

(1) The natural parent has openly treated the child as his or hers and 

(2) Has not refused to support the child.

2. CA

a) 6450 – Relationship of parent and child exists for adopted children

b) 6451 (a) Adoption severs relationship between natural parent and child unless BOTH of the following are met:

(1) Relationship of Natural parent 

(a) Natural parent lived with natural child as parent/child or

(b) Was married to other natural parent at conception and died before birth OR

(c) Co-habiting with other natural parent at conception and died before birth

(2) Adoption was

(a) By Spouse of either natural parent OR

(b) Was by spouse of natural parent after death of either natural parent

c) 6451(b) Effect of adoption on parent

(1) Natural Parent nor relative of natural parent can inherit from or through adopted person

(2) Exceptions:

(a) Wholeblood sibling of adopted person can inherit through adopted person

(b) Adoption was by spouse or surviving spouse of natural parent who meets both elements of 6451(a).  

d) 6451(c) – Prior adoptive parent and child relationship is treated as a natural parent and child relationship.  

F. Foster kids 

1. CA 6454

a) The relationship of parent and child exists is BOTH of the following are met:

(1) Relationship began during kids age of minority and continues through entire lifetime of both and

(2) Established by clear and convincing evidence that the foster parent would have adopted the person but for a legal barrier (that continued for entire lifetime of both)

G. Half-Bloods treated same as whole bloods

1. CA - 6406

H. Simultaneous Death

1. UPC 2-104

a) Individual who does not survive the decedent by 120 hours is deemed to have predeceased the decedent.  

b) Rebuttal:  Clear and convincing evidence is required to show that an heir survived the decedent by 120 hours.  

c) Exceptions of application:  Does not apply if it would result in estate escheating to the state

2. CA 6403

a) Person who does not survive the decedent by 120 hours is deemed to have predeceased the decedent.  

b) Rebuttal:  Clear and convincing evidence is required to show that an heir survived the decedent by 120 hours.  

c) Exceptions of application:  

(1) Does not apply if it would result in estate escheating to the state

(2) Does not apply if time of death was before January 1, 1990.

I. Disclaimer

1. UPC

a) Requirements:

(1) Made within in 9 months of when interest arises

(a) Intestate/will – 9 months of death

(b) Inter vivos – 9 months of interest arising

(2) Written 

(3) Copy delivered to personal representative or fiduciary of donor.

(4) Describe the property disclaimed and extent (whole or in part)

b) Effect:

(1) Disclaimed interest devolves as if the disclaimant had predeceased the decedent

(a) But, if the descendents of the disclaimant would share in the disclaimed interest by representation or otherwise were the disclaimant to predecease the decedent, then the disclaimed interest passes by representation to the descendents of the disclaimant who survive the decedent.  

(2) A disclaimer relates back to the date of death of the decedent

J. Advancements

1. Defined: Property of person who dies intestate gave during lifetime to person who becomes heir

2. CA 6409 & UPC 2-109 

a) Requirements 2-109(a)

(1) Written, Contemporaneous, Gift is acknowledged as an advancement by either donor or donee

(2) OR Writing, contemporaneous, gift that acknowledges without using the word advancement that the gift is to be taken into account in computing the division or distribution of property.  

b) Value 2-109(b)

(1) Valued as of time the heir came into possession or enjoyment, or death, whichever came first

c) Recipient dies first 2-109(c)

(1) If the recipient fails to survive, the property is not taken into account – unless the decedent’s contemporaneous writing provides otherwise.  

III. Trusts

A. Creation / validity

1. Elements

a) Intent 15201

(1) Capacity for creation of trust is same as for wills

(2) Precatory Language Problem – words of request or entreaty

(a) Precatory words are mandatory if directed to executor
(b) Precatory language directed to legatee (someone getting something in the will) does not create a trust unless there is testamentary intent to impose a legal obligation on the legatee to make a particular disposition.  (Legatee rule applies if someone is both executor and legatee)

(i) Look to language of will and

(ii) Extrinsic Evidence

(3) Trust need not be in writing

(4) Trust can arise or be implied from circumstances as a result of presumed intention

b) Ascertainable Beneficiaries 15205(a)

(1) 15205(b)(1) Beneficiary or class of beneficiaries that is ascertainable with reasonable certainty or that is sufficiently described so it can be determined that some person meets the description or is in the class OR

(2) 15205(b)(2) Grant of power to trustee or other person to select the beneficiaries based on a standard or in the discretion of the trustee or other person

(3) PURPOSE – to make sure there is someone who has standing to challenge trustee’s performance of duties and enforce the trust.  

c) Res/Property 15202

(1) Delivery of the Property is required

(a) Delivery can be actual or 

(b) Constructive (when actual can’t be performed)

(2) A mere expectancy cannot be the subject of the trust

d) Purpose – 15203 – not mandatory

e) Trustee 15660(a) – a trust won’t fail for lack of a trustee, but it does call into question intent.

(1) If you have an intervivos trust and fail to name a trustee, there is a question of whether the settler had intent

B. Types of trusts

1. Inter vivos – trust created during life

2. Testamentary – trust created in a will

C. Trust modification & termination

1. Termination: 

a) Look to trust itself

(1) “Income to Jaffke for life, then to John” – terminates when Jaffke dies. 

2. By settlor 

a) Revocability 

(1) General Rule – all trusts are revocable 15400

(2) Exception – Unless a trust is expressly made irrevocable

(3) Can’t revoke in a will

3. By beneficiaries 

a) Beneficiaries can terminate/modify only if:

(1) All consent

(2) No remaining material purpose for continuation

(a) Look to trust instrument to look for intent of settlor.  

b) By law 

D. Trust Remedies

1. Constructive Trust

a) When the trust fails because the trustee messes up.  (Trustee is at fault)

2. Resulting Trust

a) Intent to create a trust, but the trust fails (Settlor is at fault)

IV. Slayer rule 

A. CA 250

1. IF: 

a) Person kills decedent 

b) Killing was felonious

c) Killing was intentional

2. THEN: killer is not entitled to any of the following and anti-lapse statute does not apply:

a) Any property, interest, or benefit under will or trust

b) Any property by intestate succession

c) Any of decedents Quasi-Community Property

d) 5700 et seq: Gift or gift made in view of impending death

e) 6500 et seq.: Right to remain in possession of family house, possessions for 60 days after death or as court orders

f) 252 – life insurance or bond

3. Proof of Felonious and Intentional 254

a) IF: Final judgment of conviction THEN is conclusive (slayer rule applies)

b) In absence of final judgment of conviction, must prove two things by a preponderance of the evidence:

(1) Intentional

(2) Felonious.  

B. UPC 2-803

1. IF: 

a) Person kills decedent

b) Feloniously and

c) Intentionally

2. THEN: forfeits all benefits including

a) share of estate

b) Intestate share of estate

(1) Intestate share passes as if person disclaimed

c) Elective share

d) Omitted spouse share

e) Omitted child share

3. How determined?

a) IF final criminal conviction establishing felonious and intentional killing of decedent & all appeals exhausted: THEN: conclusive

b) IF no criminal conviction: Three things must be proven by a preponderance of the evidence:

(1) Felonious

(2) Intentional

(3) Criminally accountable

4. Property passes as if killer disclaimed/predeceased 

V. Fiduciary's duties

A. Who is bound by duties?

1. Trustee and

2. Executor

B. Who can sue for a breach?

1. Beneficiaries

2. Co-Trustees

C. Two Main Duties

1. Duty of Loyalty

2. Duty of Care

D. CA Fiduciary's duties

1. 16000 – Duty to Administer the Trust

a) According to the trust instrument and 

b) According to statute

2. 16001  - Duties to Follow Trust Instructions 

a) Given to the trustee by:

(1) Person with power to revoke the trust

(2) Person to whom settlor delegates right to direct the trust

3. 16002 – Duty of Loyalty

a) Fiduciary has duty to administer trust solely in the best interest of the benys.

b) If the trustee administers two trusts he can sell property between the trusts if both of the following are met:

(1) The sale or exchange must be fair and reasonable with respect to benys of both trusts and

(2) Trustee must give benys of both trusts notice of all material facts related to the sale or exchange of trust property that the trustee knows or should know.

4. 16003 – Duty to Deal Impartially with Beneficiaries

a) Trustee has duty to deal impartially with all beneficiaries when there is more than one.

5. 16004 – Duty to Not Self-Deal (Avoid Conflict of Interest)

a) “No further inquiry” rule – fairness is irrelevant.  

b) Test for self-dealing: Whether the fiduciary had a personal interest in the subject transaction of such that it might have affected his judgment

6. 16006 – Duty to Take Control of and Preserve trust Property

7. 16007 - Duty to Make Trust Property Productive

8. 16009 – Duty to Keep Trust Property Separate and Identified

a) No Commingling

b) Identify property as trust property

9. 16010 – Duty to Enforce Claims

10. 16011 – Duty to Defend Actions

11. 16012 – Duty Not to Delegate

a) The trustee has a duty not to delegate to others the performance of acts the trustee can reasonably be required to personally perform - May not transfer office to another person, nor delegate entire administration to co-trustee or another.

b) Duty to exercise general supervision over delegated duties.

(1) Does not speak to the quality of the job.  So if the delegatee performs poorly, and the Trustee exercised supervision, Trustee not liable.

c) Does not apply to 16052 – Delegation of Investment and Management Functions

(1) (a) A trustee may delegate investment and management functions as prudent under circumstances.  RPI Standard.  Must exercise prudence in:

(a) (1) Selecting agent

(b) (2) Establishing scope and terms

(c) (3) Reviewing overall performance of agent

(2) (b) Agent has duty to exercise reasonable care to comply with delegation.  Agent is held to RPI Standard
(3) (c) Trustee who complies is not liable for decisions of agent

12. 16013 – Duty to Co-Trustees

a) If there are more than one trustee, each trustee has a duty:

(1) To participate in administration of trust and 

(2) To take reasonable steps to prevent co-trustee from committing breach of duties

13. 16014 – Duty to use Special Skills

14. 16060 – Duty to inform Beneficiaries

15. 16046 – Duty to Comply with Prudent Investor Rule

a) Prudent Investor Rule is 16047

b) Standard is Reasonable Prudent Investor rule

16. 16048 – Duty to Diversify

a) Unless in circumstances it is prudent not to do so

b) Standard is Reasonable Prudent Investor Rule

17. 16040 - Duty of Care

E. What is the standard to measure for a breach?

1. Trust instrument can set the standard.

2. 16040 – Reasonable Prudent Person

a) Trustee shall administer the trust with Reasonable care, skill, and caution under the circumstances then prevailing that a prudent person acting in a like capacity would use 

b) The settlor may expand or restrict by express provisions

c) Applies to everything EXCEPT 16045 et seq.

d) Standard Measures conduct, not results

3. 16047 – Reasonable Prudent Investor

a) Duty to invest and manage assets as a prudent investor would, by considering the purposes, terms, distribution requirement, and other circumstances of the trust.  Reasonable care, caution and skill.

b) Investment decision must be viewed in terms of portfolio – not in isolation

c) Applies to 16045 et seq.

F. Modern Portfolio Theory

1. Look to investments in trust in big picture as opposed to looking at each individual investment in isolation.

2. CA adopts this theory 16047(b): individual investment actions are reviewed in the context of the portfolio as a whole

G. Measure of Damages

1. Value of Lost Capital 

a) Defined: difference in value of stock on date it should have been sold and date it was sold

b) Applies: Negligent

2. Lost Profits (Margin Index) – 

a) Defined: Difference in value of stock on date of action and value of stock on date it was sold (fiduciary is liable for subsequent increases in value even after day it should have been sold) 

b) Applies: When misconduct is “deliberate self-dealing and faithless transfer” - Misfeasance

H. Fiduciary’s Powers (Exercise of statutory power may be below standard of care)

1. 16200(c) Any act necessary to perform the duties.

2. 16220 Collecting and Holding Property

a) Hold until disposition should be made

3. 16221 Receiving Additions to Trust

4. 16222 Participation in Business; Change in form of Business

a) When business is part of trust, run it, change form, etc

b) When business is part of estate, executor is to wind up the business if there is nothing in the will to say to continue the business.

5. 16224 Invest in US Investments

a) Bonds, T-Bills, etc.

6. 16225 Deposits – account with reasonable interest

a) Insured account in financial institution

b) Insured savings and loan

7. 16226 Acquisition and Disposition of property

a) Acquire, dispose, for cash, credit, exchange

8. 16227 Management of Property

a) Manage, control, divide, improve, exchange, partition, change character, abandon

9. 16228 Encumbrances

a) Encumber, mortgage, pledge for term within or beyond term of trust

10. 16229 Repairs and Alterations

a) Make ordinary or extraordinary repairs, alteration, improvements

b) Demolish improvements

c) Raze existing or erect new shared walls or buildings

11. 16230 Development of Land

12. 16231 – Leases

a) Enter into lease as leaser or lessee, even beyond term of trust

13. 16232 Mineral Leases

14. 16233 Options

(1) Power to grant or take options even beyond terms of trust

15. 16234 Voting Rights

16. 16235 Payment of Calls and Assessments

a) “Call” – look it up

17. 16236 Stock Subscriptions and Conversions

18. 16237 Consent to Change in Form of Business; Voting Trust

a) Participate in changes in business, and take part in voting trusts

19. 16239 Holding Securities in Name of Nominee

a) Hold security in the name of a nominee (benny)

20. 16239 Deposit of Securities in Securities Depositories

21. Insurance 

a) Trustee has power to insure property against damage or loss or liability to third persons 

b) NOT protection from bennys

22. 16241 Borrowing Money

23. 16242 Payment and Settlement of Claims

24. 16243 Payment of taxes, trustee’s compensation, and other expenses

a) Reasonable

25. 16244 Loans to Beneficiaries

26. 16245 Distribution to Beneficiaries under legal disability

a) Minor

27. 16246 Nature and Value of Distributions

a) Can distribute in divided or undivided shares

28. 16247 Hiring Persons

29. 16248 Execution and Delivery of Instruments

a) Execute instruments which are necessary to accomplish or facilitate the exercise of powers

30. 16249 Actions and Proceedings

a) Prosecute or defend actions for the protection of the trust

b) And to protect the trustee

I. Principal and Income § 16320, et seq.

1. Dividends

a) Cash Dividend - Income 

b) Stock Dividend - Principal

2. Expenses

a) Day to Day Expenses – Income

b) Expenses to preserve trust property – Principal

c) Extraordinary expenses – Principal

3. Mortgage Payment (in or out)

a) Principal payments - Principal

b) Interest – Income

4. Repairs, Maintenance, Insurance – Income

5. Trustee’s Fees, Legal Fees

a) 1/2 – Principal

b) 1/2 – Income

VI. Inter Vivos Gifts

A. Donor must have present intent to make an irrevocable transfer of right of ownership or title.

1. This may be a future interest.

B. There must be delivery of the gift.

1. Physical delivery or

2. Constructive or symbolic delivery such as by an instrument of gift sufficient to divest owner of dominion and control

a) This is a good place to argue contingent remainder is not created.  If the owner retains too much control, no intent.

C. Acceptance by donee.  

1. When the gift is of value to the donee, acceptance is presumed.

VII. General Definitions

A. Antimiscegenation – statute prohibiting marriage between races

B. In terrorem clause – provision in a document designed to frighten a beneficiary into doing something or not doing something.

C. Testator – dead person with a will

D. Testate – died with a will

E. Intestate – died without a will

F. Intestate succession – system by which property passes according to positive law in absence of a will

G. Devise – gift in a will of real property

H. Bequest – gift in a will of personal property

I. Legacy – gift in a will of money

J. Probate – Court procedure by which a will is determined to be valid or invalid – generally all matters pertaining to adminstration of estates, guardinaships, etc.

K. Gift  - property transferred for no consideration

L. Will: An instrument by which a person makes a disposition of his property, to take effect after his decease

M. Attest: Personal acts of authentication of genuineness 

N. Attestation clause:  

O. Self - proving affidavits 

P. Surplusage 

Q. Nominee 

R. Metes and bounds description of real property:  

S. Pour - over trust: will that pours part of estate into inter vivos trust 

T. Statute of Frauds 

U. "Channeling" 

V. Unilateral act 

W. Executor 

X. Nuncupative will: A will declared orally by the testator before witnesses but dependent for validity under some statutes upon being reduced to writing and subscribed by the witnesses after the speaking of the testamentary words 

Y. Plenary hearing: full and complete 

Z. "Prima facie evidence" 

AA. Dispensing power 

AB. Exoneration 

AC. Presumption of non-exoneration 

AD. Flower bonds 

AE. Ademption by satisfaction 

AF. Alternative devise 

AG. Patent ambiguity

AH. Latent ambiguity

AI. Unattested statements 

AJ. “Polestar in construction of a will" – Testator’s intent

AK. Scrivener 

AL. Ambulatory 

AM. Proxy revocation by a physical act 

AN. Divorce (as defined by the UPC) 

AO. Revival 

AP. Dependent relative revocation 

AQ. Reciprocal / mutual wills

