I. What is International Law?

A. Definition: Article 38 of ICJ – Int’l law is derived from law of nations

1. Treaties: International conventions, whether general or particular, establishing rules expressly recognized by contesting states

2. Custom: International custom, as evidence of a general practice accepted as law

3. General Principles of law recognized by civilized nations

B. TREATIES/Conventions etc

1. That are recognized by the contesting states

C. GENERAL PRINCIPLES: The general principles of law recognized by civilized nations

1. Not general principles of international law, but general principles of law recognized by civilized nations – so look to law of nations.  

2. International legal systems: Primitive, unformed because recourse must be had to borrowing legal rules of domestic law from civilized nations.  

3. How does a domestic legal system become international law?

a) Language of article 38 is suggestive

4. What is a civilized nation?

a) Jurisdictions embracing common law traditions (US, Great Britain, British colonies)

b) Jurisdiction embracing civil law derived from ancient Rome (Europe, Latin America, Africa)

c) Jurisdiction embracing Islamic law (Arabian countries)

d) Jurisdiction embracing Socialist law (China, etc.)

5. To prove that a general principle of law is a binding rule of international law – it is necessary to canvas all of the world’s great legal systems for evidence of that principle and also the reference manifestations of that principle in the actual domestic law of as many countries as possible

a) Paradox in the incorporation of general principles as international rule of law:

(1) Abstract principle:

(a) The greater the consensus that may be generated,

(b) The less useful the rule

6. Principles-exceptions: 

a) Rule of Good Faith in international obligations (Pacta sunt servada)

b) Doctrines of necessity and self-defense

c) Principles that there should be a period of repose for international claims

(1) Every domestic legal system has that principle

(a) Common law: statute of limitations; laches

(b) Civil law: extinctive prescription

d) Is it a general principle applicable in international law?

(1) In 1903, as international Arbitral Tribunal concluded that there was a sufficient consensus to make it a rule of international claims practice and thus to bar a 30 year old claim

7. Strong influence on the sources of international law

a) Good faith

b) Due process

c) Rule of evidentiary contribution

D. CUSTOMARY INTERNATIONAL LAW (CIL) - International custom, as evidence of a general practice accepted as law

1. Informal – unwritten rules binding upon states and international actors

2. Custom is a source

a) Unique for international law

b) Special problem in interpretation and methodology

3. Law can be made by consent of the communities of people without any formal enactments by government entities

a) Many such customs and practices are not even written down

b) Examples:

(1) Custom of industry in negligence or malpractice. 

(2) Usage of Trade – group of business people who formulate rule

(3) Standard of Care

4. Custom is enforced and is a powerful, if subliminal, source of law even in mature legal system

5. International law is not a mature legal system,

a) So custom serves as a source of strength and flexibility

b) International actors:

(1) Formulate rules of behavior

(2) Without necessity of resorting to making legislations

6. Two key elements in the formation of a customary international law rule:

a) Followed as a “general practice” and

(1) Objective inquiry

(a) Have international actors followed the rule?

(b) Has the practice been followed for a sufficient time period?

b) “Accepted as law”

(1) Is the Practiced Accepted?

(a) Subjective inquiry

(i) Why an international actor followed the rule or observed the practice

(ii) Known as “Opinio juris”

(iii) To ascertain whether a practice is observed as

(a) Legal obligation or necessity? Or

(b) Out of courtesy, neighborly, or expediency?

(iv) Silence in face of new custom indicates acceptance

7. Evidence

a) Diplomatic correspondence

b) Policy statement

c) Press releases

d) Opinion of legal advisors

e) Official manuals on legal questions

f) Manuals on military law

g) Executive decisions and practices, orders to naval forces

h) Comments of government on drafts by International Law Commission (ILC), state legislations, international and national decisions, recitals in treaties, international agreements, United Nations General Assembly resolutions

8. Potential Problems of proving Customary international law

a) Proving that a practice qualifies as a binding rule of customary international law?

b) Do states collect and readily disclose their relevant practices?

(1) Rarely do states do so

(a) Means

(b) Practices

(c) Except the sophisticated nations (US, GB, India)

E. NOT BINDING: Judicial decisions and the teaching of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law

1. Secondary or Subsidiary – evidence of what is or is not a rule of international behavior

II. ICJ’s Jurisdiction, Competence, and Initiation Process

A. How to Get JDX:

1. Special agreement when the parties refer the case to the ICJ

2. Special provisions in treaties and conventions in force that confer jdx in ICJ

3. Regional conventions (European Convention for Peaceful Settlement of Disputes)

B. Other means of conferring jdx.

1. State parties to ICJ statute have the option of making a declaration to accept jdx in advance

2. In all legal disputes concerning

a) Interpretation of a treaty

b) Question of in’l law

c) Existence of a fact, the existence of which would be a violation of international law

d) Nature and extent of reparation to be made for violation of international law.

C. State parties are bound by their declaration only with respect to states that have accepted ICJ Jdx and made such a declaration

1. The declaration may be conditionally, unconditionally, or on condition of reciprocity on the part of several or certain states, or for certain time.  

D. Initiation process

1. By one or both parties depending on the agreement between them

2. Compulsory jdx – only one party needed

3. Non-compulsory, must be by consent of both parties

4. By notification of the special agreement or by a written application addressed to the registrar

5. Registrar shall communicate the application to all concerned

6. Registrar shall notify members of the UN through the UN Sec Gen & all states entitled to appear before the court

7. By 2000, 280 int’l agreements, 62 statements

III. States and Statehood

A. Generally

1. States are major structural units of legal-political order of the planet

2. Traditional rulers: Kings proclaimed they derived power from heavens to rule over people as they saw fit

B. Elements of a State

1. Defined Territory

a) Naturally created feature of earth’s surface

b) Not manmade islands (“Sealand”)

2. Permanent Population

a) Groups of people leading a common life and forming a living community

3. Under Control of own Government

4. Engages in and has ability to engage in Formal relations with other such entities

C. Who determines whether those elements are met?

1. State v. Corporation

a) UN admits a state to the UN

(1) Article 4 

(a) Membership in the UN is open to all peace-loving states which accept the obligations in the charter and are able & willing to carry out those obligations

(2) Exceptions

(a) The Vatican

(b) Two Koreas

(c) Two Germanys (for a while)

(d) Compromise of the founders of the UN to admit the Byelorussian SSR and Ukraine SSR to the UN

b) Recognition of the international system and by other states – there are two kinds

(1) De Jure – fullest recognition

(2) De Facto – less than full recognition

(a) Less stability

(b) Provisional basis of the realities

(3) Political issue

IV. Jurisdiction of States

A. Authority of state to effect and affect legal interest

1. Prescribe rules of law

2. Adjudicate legal questions

3. Enforce - Compel or induce compliance

4. Jdx makes law function

B. Five basic theories

1. Territorial

a) State has jdx to prescribe ROL governing conduct taking place w/in its territory

b) No state has jdx to prescribe rules of domestic law re: all conduct of everyone everywhere in the world

c) Schooner Exchange v. McFaddon 11 US 116

d) Jurisdiction of a nation within its own territory is Exclusive and Absolute
(1) In my country, according to my nation’s law, I can do anything I want.

(2) No one else can say what I can do in my country

e) Restriction upon it by external force is a diminution of its sovereignty

(1) Permission is required for one state to gather evidence, arrest, take other enforcement action on the territory of another

(2) Complexity & problems in new cyberspace era: speed

(a) Constituents element of cyber conduct

(i) Where does it occur, where do its effects occur?

f) Subjective territorial jdx

(1) State’s Jdx exists when essential parts of the conduct covered by the legislation occurred within the state, or state vessel under state flag

g) Objective Territorial Jdx

(1) Conduct occurring in other state: Rule either intent to produce detrimental effect in state, or intending and actually producing detrimental effect.  Three elements (at least two must be present) 

(a) Act

(i) Can be a continuing act

(ii) Can be through an agent, even an innocent agent

(b) Intent

(i) Foreseeability

(c) Effect

(d) Old case: Acts done outside a jdx, but intended to produce and producing detrimental effects within the state justify a state in punishing the cause as if he had been present at the effect, if the state should succeed in getting him within its power.  

(i) US v. Alvarez – US court has jdx to try individual who was kidnapped and brought into US when individual was charged with killing a DEA agent in Mexico.

(e) Recent case and Restatement: Jdx upon mere intent to cause effect in other state.

(f) Where incident occurs in international territory, burden is on party challenging jurisdiction to show that there is a law prohibiting jdx and both states have jdx (Lotus)

(g) COMITY Exception: (Hartford Fire Ins.)

(i) Even where law applies, court should refrain from exercising jurisdiction where there is a substantial conflict with another country’s laws unless the conflict is outweighed by other factors.

h) Restrictions upon independent states cannot be presumed because of respect for sovereignty.  

(1) First restriction on state: States cannot exercise power in any form in the territory of another state

(a) Jdx is territorial and cannot be exercised outside of state territory except by permissive rule derived from int’l custom or convention  

(2) Second restriction on state:  

2. Nationality

a) State has competence under international law to prescribe laws regulating conduct of its nationals wherever they are

(1) Example: 

(a) Law prescribing terrorist act of US national here or abroad would be acceptable exercise of jurisdiction under IL.

(2) Active Personality Jdx

(a) State has prescriptive jdx over anyone anywhere who injures one of its nationals

(3) Passive Personality Jdx

(a) Jurisdiction is based on nationality of victim

(i) The US generally does not recognize this theory b/c we are the most actively involved around the world

(ii) So US should decline jdx where it would rest solely on supposedly customary bases of the Active personality principle.  

(b) A handful of states recognize this

3. Protective principle

a) Two required elements:

(1) Significant national interest

(2) Not impermissible under international law

b) Examples:

(1) Stopping drug trafficking

(2) Stopping international slave trade

(3) Perjury at consulate (even without effect)

c) Danger – 

(1) We are pushing the principle too far.  We think we can do anything anywhere in the world.  We pick people up anywhere in the world and hold them indefinitely.  

4. Universality

a) Jus Cogens – when a crime reaches the level of jus cogens, every nation in the world has jurisdiction to try that offense.  These offenders are common enemy to all mankind.

(1) Torture

(2) Terrorism

5. Passive Personality Principle

a) Jdx by reference to nationality of the victim

V. Immunity of States and International Organizations

A. Absolute and Restrictive Principles

1. Traditional Rule: Each nation is sovereign and is immune from actions taken as a sovereign 

2. Tate Letter: 

a) Classical or absolute theory of sovereign immunity is not applicable to private acts

b) New theory of restrictive immunity: SI only with regard to sovereign or public acts of state, not private acts

c) SI should not be claimed or granted re: property, disposition of property of a deceased even if the Foreign Sovereign is the beneficiary

B. Act of State Doctrine (Immunity Rationae Materiae)

1. Court in one state will not sit in judgment of acts performed by government of another state while in office.

a) Acts of state issues arise only when a court must decide the effect of official action by a foreign sovereign.  

b) Applies to all levels of government officials who are acting on behalf of government.  

(1) Not limited to officially recognized or lawful governments

c) Applies only to acts that are for a public purpose.  

(1) Even illegal acts can be for a public purpose.  

C. Immunity Rationae Personae – official status immunity

1. Serving head of state is immune from suit because of status as state’s highest office holder for public or private acts

2. When you are deposed, no respect is given for sovereign’s past conduct.

a) This has been criticized because it empowers violent overthrow.  

D. Adjudication Questions

1. Does court have jdx?

2. Does PLA have COA?

3. Any rules preclude adjudication of claims

a) If the DEF is a current or former foreign official:

(1) Foreign Sovereign Immunity Act?

(2) Doctrine of official immunity?

(3) Head of state?

(4) Diplomatic immunity?

b) If FSIA applies, no more jdx unless exceptions:

(1) Waiver exception

(2) Commercial activity 

(3) International taking exception

(4) Non-Commercial torts exception

(5) State sponsored terrorism exception

c) Principles of separation of powers by act of state doctrine

VI. Nationality, Protection, and Allegiance

A. Nationality

1. State cannot protect its nationals within the borders of another state through an affirmative act (Exclusive and absolute control of its own territory)

a) Citizen can request assistance from own state

b) Must rely upon assistance of state through diplomatic action

c) Has affirmative duty to protect aliens within its borders

2. Demands on Nationals

a) Obey laws

b) Pay taxes

c) Allegiance & Service in military

3. Principles

a) UN: Human Rights Art. 15

(1) Everyone has a right to a nationality

(2) No one shall be arbitrarily deprived of nationality nor deprived of right to change nationality

b) International Convenant Civil 

(1) No one shall be arbitrarily deprived right to enter own country

(2) Every child has the right to a nationality

(3) Women have right to nationality

c) Acquisition

(1) Birth

(a) Ius Sanguinis

(b) Ius Soli

(2) Naturalization

(a) Marriage, adoption, etc.

(b) Long residence, ownership of land

(c) Application of the individual concerned (need connection)

(3) Resumption 

(4) Annexation 

(5) Secession

d) Loss of Nationality

(1) Means:

(a) Release

(b) Deprivation

(i) Military service in another state without permission, treason, desertion

(ii) Art 15 UNHR

(c) Renunciation

(d) Substitution

(e) Expiration 

(2) Statelessness 

(a) Discouraged.  

(b) Law re: deportation of stateless people are difficult to enforce because it is difficult to determine where they should be deported.  

e) Recognition of Nationality

(1) State has absolute and exclusive power to set rules for immigration and determine the effect within its own territory, but

(2) When another state is asked to recognize the grant of nationality, IL applies.  IL requires a bond between the state and the individual.

(a) Abode

(b) Residence

(c) Regular visits

(d) Intention of settling there

B. Human Rights

1. Defined: state responsibility to citizens and prescribes certain state action.  

2. Three legacies of religious movements

a) Established visions of values, normative standards and ideals

b) Developed a concept of responsibility to common humanity (by seeking to develop a moral imperative toward humankind)

c) Developed concepts of Duties and Rights – which are interrelated and correlative concepts because responsibilities of one imply rights of others and vice versa

3. Traditional Doctrine of State Sovereignty

a) State has complete freedom over citizens and territory – absolute and exclusive

b) Human rights were subject of domestic jurisdiction and out of the reach of international law.

4. Roosevelt’s Four Freedom Speech

a) Speech

b) Worship

c) Want

d) Fear 

5. Claims Upon Society

a) Prima facie presumptive inviolability

b) They are not absolute, but are sacrificed only in particular circumstances

c) Limitations on freedoms are limited by law solely for the purpose of securing due recognition and respect for the rights and freedoms of other, the just requirements of society

6. Individual v. Society

a) Immunity – limitation on what govt may do to individual

b) Positive Resource Claim – what government must do for the individual

(1) Claim liberty, freedom, and rights from govt.

(2) Rights – not based on grace, and need not be earned.  

c) Claims for violations of rights are not upon those who injure me, but to the state to protect me

(1) Cannot derogate from HR

(a) Except where public emergency

(i) Life of state

(ii) Not response to fear.

(b) There can be no derogation of these rights no matter what

(i) Life

(ii) Torture

(iii) Freedoms of thought, conscience, religion

7. UN Int’l Bill of Rights

a) UN Charter

(1) Universal Declaration of Human Rights

(a) Dignity

(b) Equal and inalienable rights

(c) Freedom of speech

(d) Freedom of belief

(e) Freedom from fear and want

(f) Property, family, home, correspondence

(g) Peaceful assembly

b) Covenant on Civil & Political Rights

c) Economic Social & Cultural Rights

(1) [US not a party]

(2) Social Security

(3) Work – equal pay for equal work

(4) Rest – reasonable work hours

(5) Standard of living

(a) Food

(b) Housing

(c) Medical care

(d) Necessary

(6) Education

(7) Cultural Rights

d) Procedural Protocol 

VII. Diplomatic and Consular Immunities

A. Generally:

1. Lord Mansfield – privileges of foreign ministers and servants depend on the law of nations

2. DCI Protects diplomatic personnel from:

a) Receiving state (RS)

b) Individuals of the RS

B. Diplomatic Immunity

1. Inviolability of Diplomatic Premises

a) Articles 44 & 45 – premises is inviolable with no exceptions.  

2. Remedies

a) Article 9 of Vienna Convention provides remedies against diplomatic staff

b) Article 23 provides remedies against consular staff

(1) Immediate recall by declaring persona non grata.

3. Head of State Immunity 

a) Depends on whether the “head of state” is recognized by the US.  The US only grants immunity to those whom we recognize as heads of state.  Courts are bound by executive’s determination of recognition.  

b) Only applies to acts performed while head of state and in an official capacity

(1) Some acts – such as torture – can never be acts done in an official capacity.

(a) Torture – act by which severe pain or suffering whether physical or mental intentionally inflicted on a person for purpose of obtaining information or confession, etc.

4. Immunity of Persons connected with International Organization

a) UN Charter makes UN staff same as diplomatic staff of a state.

(1) PLO Case – US can’t kick PLO out of NY when it was invited to be special observer to UN.

VIII. Treaties

A. Constitution of international organization

1. UN (192 countries)

2. Agreement between two or more nations 

B. Vienna Convention on the Law of Treaties (Effective 1980)

1. Generally accepted to be declaratory of customary law of international treaties 

a) US not part, but has accepted substantive processes on the subject

C. Governed by

1. International law and

2. Domestic law

a) Sale of land to build embassy

b) Sale of commodities

c) International employment agreements, etc.

3. General presumption is that an international document is a treaty covered by law of treaties

D. Process

1. Diplomatic conferences ( National Legislation

2. Working paper

a) Drafts

b) Basis for negotiation

3. Amendments

4. Rapporteurs – make reports and reconcile

5. Drafting Committees

6. Adoptions of final text

a) Consent to be bound

(1) Signature

(2) Exchange of instruments

(3) Ratification

(a) Head of state – duly authorized agent declares self bound

(b) Declaration

(c) Signature and submittal to national authority (president signs and sends to senate)

(4) Acceptance, approval or accession (sign after treaty has entered into force)

(5) Other means

E. Reservations - Vienna Convention Art. 2(d)

1. Reservation: Defined: Unilateral statement purporting to exclude or to modify the legal effect of certain provision as applied to that state

a) Understanding or Declaration

(1) Declares country’s understanding of a given provision of the treaty to mean “x” without seeking concurrence of other states

b) Free to make reservations – except

(1) Treaty prohibits

(2) Treaty permits only certain types

(3) Reservation is incompatible with the object and purposes of the treaty

c) Inter-American Convention on Human Rights

(1) A reservation of the state to suspend any of the non-derogable fundamental rights must be deemed to be incompatible with the object and purposes of the American Convention (US not party) 

d) Legal Effect of Reservation (Genocide)

(1) SEE PAGE 875 – HYPO PAGE 876 WILL BE ON TEST 

F. Denunciation or Withdrawal

1. W/O such provision in treaty – SP cannot withdraw unless:

a) Parties intended to admit the possibility of such act

b) Such right is implied by the nature of the treaty

c) Shall give no less than 12 months notice of intention

G. Termination/Suspension of operation due to its breach

1. A material breach of a SP in Bi-T

a) Other SP may invoke this ground for termination/suspension

2. A multilateral T entitles 

a) Other state parties to suspend/terminate in whole or in part by unanimous agreement

(1) Between the breaching SP and them

(2) Between them all

b) SP affected by breach may invoke as ground to suspend treaty in whole or in part

3. Definition of material breach

a) Repudiation of T not sanctioned by this convention

b) Violation of provision essential to object and purpose

4. Supervening impossibility of performance

a) Can’t invoke if it is fault of the invoking SP.  

5. Fundamental Change of Circumstances

a) Circumstances that are the basis for consent of SP

b) Effect of change to radically change obligation under treaty

c) Can’t invoke if the change is your fault

d) Severance of Diplomatic Relations does not affect obligation

6. Suspension of Operations of Treaty between certain parties only acceptable only if

a) Treaty provides for it

b) Does not affect other SP

c) Does not conflict with object and purpose of Treaty

H. Observation of Obligations

1. Must be performed in good faith

a) Fiduciary obligation, utmost fidelity

b) Regardless of any competing domestic law

c) Party may not invoke the provisions of internal law as justification for its failure to perform a treaty

2. Territorial Scope

a) Entire territory unless different intent appears

b) Some treaties contain Federal-State clauses designed to limit obligation to states only within a federal jurisdiction

c) If no such clause exists, then must have express reservation else binding on all

I. Jus Cogens

1. Compelling law – obligation

2. A treaty that conflicts with Preemptory Norm of General International Law (PNoGIL)

a) PNoGIL defined:

(1) Norm accepted & recognized by the int’l community of State as a whole

(2) As a norm

(a) From which no derogation is permitted and 

(b) Which can be modified only by a subsequent norm of GIL having the same character

b) Jus Cogens – three categories suggested but never adopted

(1) Use of threat of force in contravention of principles of UN

(2) Int’l crime so characterized by UN

(3) Acts or omission who suppression is required by IL

J. Interpretations

1. Make the treaty work

K. Treaties and US Law

1. Generally

a) States can’t get involved in foreign affairs

b) President has power to make treaties w/advice and consent of senate, appoint ambassadors

c) John Locke said that legislature was superior because the legislature gives laws to the president and the courts to enforce, and one must be superior to another to give laws to him.  

2. Mechanism

a) Treaty

(1) Negotiated by President

(2) Submitted to Senate

(a) Senate does not really advise.  Advice is in the form of:

(i) Accept

(ii) Reject

(iii) Amend

(b) President then concludes the Treaty – but is free not to conclude the T that senate approves.  

b) Executive Agreement

(1) No need for senate approval

(2) Political decisions relating to foreign policy belong to the executive branch

3. Limitations 

a) Treaty must comport with Constitution  

b) State law must yield when it conflicts with or impairs the policy or provisions of a treaty or international agreement or compact

4. Ability of president to act without a treaty

a) Can act with or without congressional approval

(1) With Congress – power is strongest

(2) Without Congress – power is “twilight zone” and must be tested according to Constitution. 

IX. International Criminal Law

A. International Military Tribunal at Nürnberg and in Tokyo

1. Established to punish war crimes

a) Nurnberg – axis powers

b) Tokyo – Japanese empire

2. Jurisdiction of the IMT

a) Crimes Against Peace

(1) Planning, preparation, or waging war of aggression or war in violation of int’l agreement

b) Crimes Against Humanity

(1) Murder, extermination, enslavement, deportation, or other inhumane acts against any civilian population

(2) Before or during the war [nexus to war], persecution on political, racial, or religious grounds in connection with any crime, whether or not domestic law was violated.  

c) War Crimes

(1) Violations of law or customs of war, including

(a) Murder, ill-treatment or deportation to slave labor of civilian population

(b) Murder or ill-treatment of prisoner of war

(c) Plunder or pillaging of public or private property, wanton destruction without war justification

3. Principle of Individual Responsibility

a) Official position of defendant is irrelevant, even if head of state, and does not mitigate punishment [This is first ever recognition of individual responsibility]

B. Control Council Law No. 10 – to try those other than leaders

1. Tried 3000 less visible defendants in several countries

2. No nexus to war requirement

C. UN adopted IMT and Control Council Law No. 10

1. This recognition made these into customary international law.  

2. This also made individual responsibility an area of international law – so boundaries of state protection for individuals is no longer in existence.  

3. Individuals have duties that transcend national obligations

4. National law is now, for the first time, subordinated by international law because acts can be criminal even if permitted by domestic law.

5. 1950 – Crimes against humanity may be committed in peacetime or in war

D. Yugoslavia ICTY 1993

1. To deal with problems in former Yugoslavia

2. Crimes defined as grave breaches of Geneva convention, etc.

3. Following orders is not a defense, but may be mitigating factor in punishment

4. No death penalty

5. Trial in abstention is ok

E. ICTR Rwanda 1994

1. To deal with Tutsi massacre of Hutu majority

2. Rwanda supported treaty

3. Commission of experts formed, reported both sides committed violations of int’l law.  Found genocide of Hutu was organized and planned

4. Jdx:

a) Violence to life, health (physical or mental)

b) Collective punishment

c) Hostage taking

d) Terrorism

e) Outrages to dignity (rape, forced prostitution particularly) [for first time, rape is classified as a crime against humanity]

f) Pillaging

g) Passing of sentences and the carrying out of executions without prior judgment pronounced by court with basic due process

h) Threats to commit any of the foregoing

F. Permanent International Criminal Court (ICC)

1. Permanent in The Hague

2. Concerned only with crimes committed after Rome treaty (1998)

a) ICC jdx is complimentary (as opposed to exclusive)

b) ICC must defer to national systems, unless national systems are unwilling or unable to prosecute the crime

c) Interested state, or individual accused of crime is permitted to invoke complimentary principle (to be prosecuted by state)

d) Any person anywhere in the world is subject to jdx if state whose national is charged consents, or state where action took place consents

3. ICC is multilateral treaty – not an organ of the UN (US voted against formation with Israel, Iraq, Sudan Sri Lanka China, Qatar.  US became signatory in 2000, but Bush refused to recognize – not ratified)

4. Crimes w/in jdx

a) Genocide

b) Crimes against Humanity

(1) Jdx over state or individual

(2) Both in war and in peace

(3) Widespread or systematic attacks on civilian population pursuant to or in furtherance of a state or organizational policy to commit such attack

(4) Individual acts with knowledge, aware of the policy

(5) Includes sexual crimes – rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or other forms of sexual violence

c) War Crimes

(1) Committed in both international and internal armed conflict

(2) Allows “Obeying Superior Orders” as a defense (this is a change from past courts)

(a) Def is under legal obligation to obey order

(b) Did not know the order was lawful

(c) The order was not manifestly unlawful

d) Aggression

(1) Nuremberg – Crimes against Peace

(2) There is no real agreement as to what is aggression

e) Drug Trafficking & Terrorism

(1) Parties agreed that this would be added to ct’s jdx

5. How is jdx triggered?

a) State Party referral

(1) For investigation and prosecution

(2) Can refer any party involving state party national or on territory of state party

b) Security Council referral

(1) Permits referral

(2) SC has power to defer investigation or prosecution for renewal 12 in month periods (So SC can stop prosecutions)

(3) Can refer any party involving state party national or on territory of state party

c) Prosecutor initiates

(1) Pros: 

(a) Independent prosecutor is vital

(b) SC is a political body and has veto power

(c) State hesitant to refer another state’s national because of diplomatic, economic, and retaliatory actions

(2) Cons:

(a) Too much power in one person

(3) Treaty circumscribes prosecutor’s ability to initiate proceedings

(a) Must convince panel of judges

(i) Reasonable basis to proceed and

(ii) Case falls w/in jdx

(b) Must defer to domestic authorities unless unwilling or unable to genuinely investigate or prosecute

(c) Must defer for renewable 12 month periods if requested by SC

(d) Can only investigate either 

(i) Conduct on the territory of the SP or

(ii) Act committed by nationals of those states

d) US Proposed Amendments

(1) Require express approval of both the territorial state of crime and state of nationality of alleged perpetrator when either was not a state party

(2) Or exempt official actions when non-party state where action occurred agrees.

X. Law of the Sea

A. Subjects

1. Navigation

2. Fishing

3. Extraction of minerals

B. Conventions

1. Convention on Terr. 1964

2. Convention on High Seas 1962

a) Ships have to fly flags –ship is subject to jurisdiction of the country whose flag it flies

b) There must be a genuine link between ship and country.  The state must effectively exercise its jurisdiction and control in administrative, technical and social matters, but

c) It is up to each state to determine how it shall exercise jurisdiction and control in administrative, technical and social matters

(1) The purpose of provision requiring genuine link is to secure effective implementation of the duties of the flag state, and not to establish criteria for other countries to challenge the registration

3. Convention on Continental Shelf 1964

4. Convention on Fishing & Conservation of the Living Resources 1963

C. Jurisdiction over Vessels

1. Crime on ship is under jdx of flag state if ship is on high seas

a) Even where victim died in the water and off the ship, the act leading to death – pushing overboard – happened on the ship

2. When ship is in territorial waters of foreign state, jurisdiction belongs to foreign state

a) Exception – if foreign state does not exercise its jdx, the flag state can to restore order and protect rights of the passengers

3. US Law

a) Congress has the power to define and punish piracies and felonies committed on the high seas

b) 4th Amendment protection does not apply to activities of the US directed to aliens in foreign territory or international waters.

D. Waters Within the Territory

