I. Lawyer Conduct

A. It is misconduct to:

1. Violate a professional rule or assist someone in doing so

2. Commit a criminal act relating to trustworthiness

3. Engage in dishonest, deceit, fraud, misrepresentation

4. Engage in conduct prejudicial to the administration of justice

5. State or imply an ability to influence a public official

B. Lawyer who knows that another lawyer has violated a professional conduct rule shall report that lawyer – except where privilege applies

II. Unauthorized Practice of Law

A. Attorney must not practice law in any jurisdiction without an appropriate license

B. Practice of Law: Applying legal principle to a specific set of facts

C. Shall not aid in the unauthorized practice of law

1. Exception: pro per/pro se – you can help non-lawyers represent themselves (by writing books)

2. Paralegals/clerks are ok so long as attorney supervises, reviews, approves and takes responsibility for the work

III. Client Acquisition

A. Advertising

1. Pre-1970’s: Advertising was prohibited 

2. Bates v. State Bar of AZ (1977): Lawyer may advertise so long as the speech is not false or misleading or advocates an illegal activity.  This type of advertising may be restricted only in the service of a substantial governmental interest and only through means that directly advance that interest.  

a) Rule 7.1: No false or misleading statements

(1) Material misrepresentations of fact or law or omissions 

(2) Creates unjustified expectation as to results

(3) Compares the lawyer to other lawyers in a manner that cannot be factually substantiated 

b) Rule 7.2: Advertising housekeeping

(1) May advertise through public media

(2) Keep ad for 2 years

(3) May not give anything of value for recommending his services except

(a) Cost of ad

(b) Fees to non-profit referral service

(c) Fees associated with his law practice

(4) Ad must contain the name of at least one lawyer responsible for it

3. Caveats:

a) Specialist Designation – does the jurisdiction have a specialist designation

(1) If YES – Can only list state designation, unless the lawyer states the certification agency

(2) If NO – Peel test: Stating that the lawyer is a specialist is OK if it meets Bates test and general public can look up the designation and check it out for truth

B. Solicitation

1. Rule 7.3: Direct contact with prospective client:

a) A lawyer shall not by in-person or live contact solicit prospective clients when the significant motive is pecuniary gain, unless the prospective client is a family member or former client

b) No such contact is allowed under any circumstances if

(1) The prospective client has made known he does not want to be contacted

(2) The contact involves coercion, duress, or harassment

c) Every written solicitation shall contain the words “Advertising Material” on the outside envelope and at the beginning or end of any recorded message

d) Nothing in the rule prohibits participation in a qualified legal referral program

C. Stealing Clients

1. Generally, the client’s lawyer is the firm, not the individual associate

2. Client’s are not property

3. Associates can send “Dear Client” letters saying that associate no longer works there.  Neutral in tone, stating that client can decide who can handle the case in future.  

D. Pro Bono Requirement (Getting stuck with clients)

1. Lawyers shall aspire to render at least 50 hours of pro bono legal services per year to clients of limited financial means.  

E. Class Action

1. Reasonable fees

2. Conflict of interest with class members

F. Group Service Plans

IV. Competence R 1.1

A. A lawyer shall provide competent representation to a client.  Such requires the legal knowledge, skill, thoroughness, and preparation reasonably necessary for the representation.  

B. A lawyer my become competent through

1. Adequate study or 

2. By associating with more experienced counsel.

V. Attorney-Client Relationship

A. Formation and Scope

1. Begins as soon as “client” tells the attorney information.  Scope of initial relationship is only to determine whether the lawyer wants to take the case or not

a) Cannot do anything in that period to prejudice the client’s case.  Important consideration here is SOL to make sure client’s rights are protected.  

b) If you don’t take the case, send client a disengagement letter advising client of SOL.  

2. R 1.2: When attorney beings to represent client, scope of relationship is to abide by client’s decisions and pursue agreed upon claims.  Attorney shall abide by client’s decisions re: offer of settlement and in criminal case, as to plea to be entered, whether to waive jury trial, and whether the client will testify.  

a) Attorney can limit objectives of the representation if the client consents after consultation.

b) Attorney shall not counsel client to engage in illegal or fraudulent conduct, but may discuss the legal consequences of any proposed course of conduct.    

B. Duty of Confidentiality

1. Privilege

a) Privileged Relationships

(1) Atty-Client

(2) Spouse

(3) Dr.-Patient

(4) Religious

b) Atty-Client Privilege defined

(1) A communication

(2) Between Privileged Persons

(a) E.g., Atty consults priest consults Doctor consults spouse – no waiver because all privileged

(3) In Confidence – requires reasonable expectation of privacy

(4) For the purpose of Legal Assistance

(a) Consulting attorney for business advice not covered

c) Confidence v. secret (both are confidential)

(1) Confidence is something client tells attorney

(2) Secret is something attorney learns about the client during course of representation that is not widely known and would embarrass the client if revealed

2. Duty of Confidentiality - DR 4-101 (R 1.6): Attorney shall not 

a) Reveal a confidence or a secret

b) Use such to the disadvantage of his/her client

c) Use such for the advantage of himself or some other

d) EXCEPTIONS:

(1) The client consents

(2) A PR rule or court compels it

(3) Client intends to commit a crime

(a) Reasonably believe client is about to commit bad crime, limited waiver to call the cops

(4) Necessary to collect a fee or to defend himself from charges of misconduct

3. Corporations

a) Privilege extends to employees of the corporation so long as they are acting within the scope of corporate duties and reasonably necessary for officers and directors to get legal advice

C. Fees (Will be on the test – memorize)

1. Types of fees:

a) Fixed Rate (e.g. $50 for uncontested divorce)

b) Contingent (e.g. 30% if we win)

(1) A fee that may be contingent must be in writing and must contain the formula for determining the fee

(2) No contingent fees in:

(a) Domestic Relation cases

(b) Criminal Cases

c) Hourly (e.g. $50 an hour)

2. R 1.5: A lawyer’s fees shall be reasonable.  The factors are:

a) Time and Labor

b) Preclusion of other employment

c) Locality

d) Amount involved and results obtained

e) Time constraints imposed by the client

f) The nature and length of the relationship

g) Experience and ability of the lawyer

h) Whether the fee is fixed or contingent

3. Fees shall be communicated as soon as possible to the client and should be in writing

D. Professional Independence

1. Fee Splitting: May not divide fees with non-lawyer. May divide fees with other lawyers only if:

a) The division is proportional to the work done by each lawyer

b) The total fee is reasonable

c) The client is advised and does not object to the participation by the lawyers involved

2. Shall not form partnership with non-lawyer where the activities include the practice of law

3. A lawyer shall not receive compensation from anyone other than the client unless:

a) Client consents after consultation

b) No interference with attorney’s professional judgment

c) Information received from client remains confidential

4. Supervising Attorney/Partner

a) Partner must take reasonable steps to ensure all firm complies with the rules

b) Supervising atty must take reasonable steps to ensure that subordinate atty follows rules

c) Lawyer is responsible for another’s misconduct if

(1) The lawyer ratifies or orders the conduct

(2) The lawyer is a partner or supervisor and fails to take action to prevent/correct the problem

E. Safeguarding Client Property R:1.5

1. Lawyer shall safeguard all property of the client or other individual.  Shall maintain a separate trust account for the funds of others.  He shall keep appropriate records.

2. Upon receiving property belonging to another, a lawyer shall notify the other person immediately

3. All property must remain segregated from the lawyer’s property until any disputes of ownership are resolved.  

F. Conflict of Interest

1. Multi-party Representation – general rule is the attorney shall not represent a client if the representation is adverse to another client

a) When permitted: 

(1) The lawyer can adequately represent each and 

(2) Each consents 

(3) After full disclosure

b) If a conflict arises between two existing clients that cannot be resolved, lawyer must drop both clients. 

2. Personal Interest adverse to client – 

a) General Rule: Attorney shall decline employment if 

(1) The exercise of his independent judgment will or is likely to be affected, or

(2) If it is likely to involve him representing differing interests

(3) Exception – disclosure and waiver

b) Membership in Organization is ok so long as the lawyer takes no action that could adversely affect a client of the organization

c) Business Transactions – 

(1) Transactions with clients that may give the attorney an adverse interest are prohibited unless

(a) The transaction is fair and reasonable to the client and fully disclosed in writing
(b) Client is given opportunity to seek independent counsel
(c) Client consents in writing
d) Gifts: 

(1) Attorney cannot draft document giving him or his family any substantial gift from the client unless the client is related.  

(2) Must not suggest gifts be made to himself

(3) If the client insists, client must be advised to employ independent counsel to affect the gift

(4) Layer must not encourage client to leave him something in his will

3. Insured/Insurer

a) If a conflict arises, attorney should withdraw

4. Former Client

a) R 1.9: Lawyer who formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person’s interest are adverse to the former client unless the former client consents after consultation.  

(1) Substantially related –factors: look at

(a) Factual similarity

(b) Legal similarity

(c) Extent of lawyer’s involvement in the cases

b) A lawyer who has represented a former client in a matter shall not:

(1) Use information obtained during the representation of the former client

(2) Reveal information obtained during the representation of the former client

5. Imputed Disqualification – (Start at bottom and work way up for exam purposes)

a) Non-governmental Lawyers – first look to type of position

(1) Partners/Affiliates – If partner is disqualified, all of firm is disqualified

(a) If firms hold themselves out to be affiliated, they are considered one firm

(b) If they have not held themselves out to be affiliated, then you look to whether there has been an exchange of confidential information.  

(2) Associates 

(a) Why different rules? Associates know less about the goings on of the whole firm, no management responsibilities, so no interest to find out, and no financial interest in firm, hard to get a job elsewhere otherwise 

(b) Look to how involved associate is in the case

(3) Support Staff 

(a) Generally speaking, will not disqualify a firm, but will need to be screened.  

(4) Caveats

(a) Screening – rules do not provide for this, but a few minority jurisdictions do allow for this.  Keep the attorney from having anything to do with the case.  

(b) Spouses – can a spouse take a case that husband is disqualified from taking?  Treated as any other adverse interest.  

b) Governmental Lawyers

(1) Model Code 8-101

(a) Lawyer holding public office shall not:

(i) Use his public position to obtain a special advantage in legislative matters for himself or a client where he knows such is not in the public interest

(ii) Use his position to influence a tribunal to favor his client

(iii) Accept anything of value in which it is obviously given to influence his actions as a public official

(b) Lawyer shall not accept private employment in a matter in which he had substantial responsibility while he was a public servant

(c) Lawyer shall not state or imply that he is able to influence improperly any tribunal, legislative body, or public official

(2) Model Rules 1.11

(a) No lawyer may represent a client in connection with a matter in which the lawyer was previously involved in as a public official, unless the appropriate governmental agency consents.  And no lawyer in the firm may represent the client unless:

(i) The disqualified lawyer is screened and paid no part of the fee

(ii) Written notice is given to the governmental agency to insure compliance with this rule

(b) No lawyer may use confidential information obtained as a public official against any other party.  The lawyer’s firm may represent the client in such matter only if the lawyer is appropriately screened and paid no part of the fee.  

(c) A lawyer serving as a public official shall not:

(i) Participate in a matter in which he had participated before becoming a public official

(ii) Negotiate for private employment with anyone who has a matter pending before the public official  

VI. Advising the Client

A. General

1. Lawyer shall not counsel a client to engage in criminal or fraudulent behavior, but may counsel as to the consequences of such conduct

B. Client’s Mental/Physical Ability must be taken into account

1. If the Client has a mental or physical disability, the lawyer shall attempt to have a normal attorney-client relationship

2. A lawyer may seek a guardian if he reasonably believes it is in the client’s best interest.

C. Business Client

1. A lawyer retained by an organization represents the organization

2. If a person in the organization with whom the lawyer is dealing refuses to consider the lawyer’s advice, the lawyer may take whatever steps are necessary to protect the organization including:

a) Asking for reconsideration

b) Securing a separate legal opinion

c) Going to a higher authority within the organization

3. If the highest authority insists on acting contrary to the lawyer’s advice, the lawyer may withdraw from representation

D. Communications with Represented Parties

1. When a party is represented by counsel, a lawyer may not speak with the party without the lawyer being present

2. “Parties” include corporate employees whose acts or omissions in the matter under inquiry are imputed to the corporation for purposes of liability, or employees implementing the advice of counsel.  All other employees may be interviewed informally.  Thus, parties do not include former employees. 

E. Ethics of Negotiation

1. Don’t lie, but don’t give everything away.

F. Lawyer as evaluator

1. Truthfulness in Statements to Others

a) In the course of representing a client a lawyer shall not knowingly:

(1) Make a false statement of material fact or law to a third person

(2) Fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by R 1.6

2. Evaluation for Use by Third Persons

a) A lawyer may undertake an evaluation of a matter affecting a client for the use of someone other than the client if:

(1) The lawyer reasonably believes that the evaluation is compatible with other aspects of the lawyer’s relationship with the client; and

(2) The client consents after consultation

b) Except as disclosure is required in connection with a report of an evaluation, information relating to the evaluation is otherwise protected by rule 1.6

c) Third-party beneficiary rule allows third-party to sue for malpractice (except NY)

VII. Withdrawal 

A. In General

1. If jurisdiction requires permission, get permission (noticed motion)

2. Take reasonable steps to avoid foreseeable prejudice and protect client’s interest in the interim

a) Give due notice

b) Allow time to employ other counsel

c) Deliver all papers client is entitled to

3. Refund any part of unearned fee paid in advance

B. Mandatory Withdrawal – must withdraw if

1. Attorney knows or it is obvious - Lawsuit is being conducted merely to maliciously injure or harass any person (No merit to case)

2. Attorney knows or it is obvious that continued employment will result in violation of ethical rule (e.g., conflict of interest arises that client won’t waive)

3. Mental or physical condition renders it unreasonably difficult for him to carry out employment effectively

4. He is discharged by the client

C. Permissive Withdrawal – only acceptable reasons for asking for permission to withdraw

1. Client

a) Insists on frivolous tactic

b) Personally seeks to pursue an illegal course of conduct

c) Insists that lawyer pursue an illegal/unethical course of conduct

d) By other conduct renders it unreasonably difficult for the lawyer to carry out his employment effectively 

e) Insists in a matter not pending before a court, that the lawyer engage in conduct contrary to the judgment and advice of the lawyer but not prohibited by disciplinary rules

f) Deliberately disregards an agreement or obligation to the lawyer as to expense or fees

2. Lawyer’s continued employment is likely to result in a violation of a disciplinary rule

3. Lawyer’s inability to work with co-counsel indicates that the best interests of the client likely will be served by withdrawal

4. Mental or physical condition renders it difficult for lawyer to carry out the employment effectively

5. Client knowingly and freely assents to termination of his employment

6. Lawyer believes in good faith that the tribunal will find other good cause for withdrawal (catch-all)

VIII. Ethical Problems in Litigation (adversarial process)

A. Decision to file a Civil Suit – Lawyer shall not bring or defend a proceeding or assert or controvert an issue therein, unless there is a basis for doing so that it is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law.  Defendant may litigate so as to require every element of the case be established.  

1. Reasonable attorney standard for determining whether something is frivolous

B. Litigation Tactics

1. Can’t threaten criminal charges in a civil case to gain an advantage

C. Candor Toward Tribunal

1. A lawyer shall not knowingly

a) Make false statement of fact or law

b) Fail to disclose a fact to a tribunal to avoid assisting a criminal or fraudulent act by the client

c) Fail to disclose to the tribunal directly adverse legal authority in the controlling jurisdiction

d) Offer evidence that the lawyer knows to be false.  If the lawyer discovers that he has offered false evidence, he must take reasonable remedial measures

2. The above duties continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of confidential information

3. A lawyer may refuse to offer evidence that he/she reasonably believes to be false

4. In ex parte proceedings, the lawyer shall provide the tribunal with all facts including those that are adverse.

5. Should disclose identity of client, unless privileged or irrelevant.  

D. Fairness to Opposing Party and Counsel

1. Lawyer shall not unlawfully obstruct access to evidence or alter, destroy, or conceal evidence, nor counsel others to do so.

E. Communication with Jurors

1. Before trial, lawyer shall not communicate with any prospective jurors

2. During trial

a) Lawyer connected with the case shall not communicate with any juror

b) Lawyer not connected to the case shall not communicate with any juror concerning the case

3. Lawyer may communicate with jurors during the course of proceedings

4. After discharge, a lawyer may not harass a member of the jury

5. A lawyer shall not conduct any harassing investigation of a juror

6. A lawyer shall report all misconduct of a juror to the court

F. Lawyer as Witness

1. A lawyer shall not be an advocate AND a witness at trial unless

a) The testimony relates to an uncontested issue

b) The testimony relates to the value of the lawyer’s services

c) The lawyer’s disqualification would cause substantial hardship for the client

2. A lawyer may act as an advocate even though another lawyer in his firm is a witness

G. Crusading Prosecutor

IX. Judges

A. Disqualification

1. Financial Grounds

a) A judge shall not accept (and shall urge family living in the household not to accept) a gift or loan from anyone, except:

(1) Gift incident to a public testimonial

(2) Books, tapes from publisher for official use

(3) Invitation to the judge and judge’s spouse to attend a bar-related function

(4) Gift not reasonably perceived as intended to influence

(5) Ordinary social hospitality

(6) Gift from a relative or friend for special occasion if gift is commensurate with the relationship and occasion

(7) Loan from lending institution in normal course of business

(8) Scholarship or fellowship

(9) Any other gift if the donor is not a party or is likely to come before the judge.  If its value exceeds $150, judge must report it.

b) Disclosing Disqualification – judge shall disclose on the record, and allow the parties to decide outside his presence.  

c) Should disqualify when 

(1) The judge knows that he or she, spouse, parent, child, or other family member living in household has an economic interest in the subject matter in controversy more than de minimis.

(a) Judge shall keep informed about judge’s personal and fiduciary economic interests and make reasonable efforts to keep informed of spouse, and minor children living in household

(2) Judge or judge’s spouse (close family) 

(a) Is a party

(b) Acting as a lawyer

(c) Is known to have more than a de minimis interest

2. Policy Position

B. Political Candidacy

C. Courtroom Misconduct

