I. Land Use Controls

A. Servitudes – Private land use controls

B. Nuisance – Judicial land use control

C. Zoning – Regulatory land use controls

D. Eminent Domain – legislative taking

II. Servitudes

A. Types of servitudes

1. Easements: right to use real property owned by another that would be a trespass but for the perfected right 

2. License: right to use real property owned by another that would be a trespass but for the perfected right (generally revocable, though can be rendered irrevocable)  

3. Profits: the right to take something attached to land off the land of another

4. Covenants: a promise to do something or not do something with one’s own land 

B. Easements

1. Creation

a) Creation of Express easement

(1) Grant

(2) Reservation

(a) In favor of grantor or transferor

(b) In favor of third person (Stranger to the title)

(i) Common law rule: Easements cannot be reserved in favor of a third person

(a) Regrant Theory – in order to reserve an easement in favor of a third party, the owner would have to re-grant

(ii) Modernly: Transferor can reserve an express easement in favor of a third party

b) Creation of Easement Implied by Prior Use

(1) Severance of commonly owned land

(2) Prior Use (Quasi-easement)

(3) Prior Use was necessary

(a) Reasonable necessity (majority)

(b) Strict necessity (minority)

(4) Prior Use was Apparent

c) Creation of Easement Implied by Necessity

(1) Severance of commonly owned land

(2) Necessity

(a) Majority: Strict necessity

(b) Minority: Reasonable necessity

(3) Basis for recognizing easement implied by necessity

(a) Public policy

(b) Effectuate presumed intent of parties

d) Private Prescriptive Easement

(1) Only affirmative easements can be acquired by prescription in the US.  English common law doctrine of Ancient Lights, which allowed creation of negative easements by prescription, has never been adopted in US

(2) Use to exclusion of general public

(3) Open use

(4) Hostile Use

(a) Claim under color of title is required in minority of states

(5) Continuous use for the prescriptive period

e) Public Prescriptive Easement

(1) Use by the public that is open, hostile, and continuous

f) Easement implied for the benefit of the public based on public trust doctrine

g) Private condemnation

(1) Minority of jurisdictions – basically a forced sale of an easement by necessity

h) Eminent Domain to obtain easement in favor of government

2. Transferability of ownership of Easements

a) Appurtenant Easements – (benefit both land and person) Run with the land – are transferred even if not mentioned in the instrument of transfer

b) Easements in gross – (benefit only a person) 

(1) Look to intent of parties

(2) One-stock rule (look to multiple owners of the easement as having one-stock and all must agree to transfer)

c) C/L: Where the benefit is in gross, the burden does not run

3. Scope of Easements

a) Generally: 

(1) Express easements - Scope adjusts with changing times to serve the original purpose

b) Permitted use 

(1) Express – determined by terms of the instrument

(2) Implied necessity – determined by the necessity

c) Location

d) Dimension

e) Duration

(1) Similar to other estates in property, easements can be set up to last potentially forever, life estate, etc.

4. Termination of Easements

a) Expiration

(1) Term of the express easement ends

b) Merger

(1) One person comes into ownership of both properties

c) Destruction of servient tenement

(1) Applies when the easement is across something other than land – because land cannot be terminated.  

d) Incompatible acts (Surcharge)

(1) Easement used for the benefit of non-dominant parcel of land is a surcharge

e) Abandonment

(1) Common law: Easements are not lost by mere non-use.  Abandonment requires:

(a) Non-use

(b) Present intent to forfeit

(2) Marketable title acts: 

f) Estoppel

g) Adverse Possession

h) BFP for Value

(1) BFP for value can terminate pre-existing easement

(2) BFP cannot terminate easement by necessity

i) Eminent Domain

j) Foreclosure

k) Release

l) Cessation of necessity

C. Licenses

1. Generally revocable

2. Irrevocable licenses:

a) License coupled with another interest in the same property

b) By estoppel

3. Can be created orally

4. Interest in real property?

a) Some - NO

D. Profit a prendre

1. Right to go upon and take something off of the land of another

E. Covenants – (grew from common law courts’ refusal to recognize additional negative easements)

1. Creation

2. Scope

3. Covenant Real – when a covenant is enforced in a court of law (damages is sought) 

4. Equitable Servitude – when a covenant is enforced in court of equity (performance or injunction is sought)

5. Transferability (Covenants that run with the land are automatically transferred without mention in deed)

a) Covenant Real Burden Side

(1) Intent

(a) Parties manifest intent for covenant to run

(2) Touch and Concern

(a) Impact on Physical Use test

(i) This describes things we do TO the land (digging, building, mining), not things we are allowed to do ON the land (have pets, etc.)

(b) Impact on Economic Value test

(c) Restatement: Reasonable test

(3) Horizontal Privity (must exist at time covenant was made)

(a) C/L: Landlord tenant

(b) Mutual Interest test – mutual interest in the land other than the covenant

(c) Successive interest test (2 elements)

(i) Any successive transferor/transferee

(ii) Covenant created by transferring instrument

(4) Vertical Privity

(a) Maj: Whole of the estate test

(b) Min: Any estate test

(5) Notice

(a) Actual

(b) Constructive

(i) By recording

b) Covenant Real Benefit Side

(1) Intent (NOTE – different from burden side)

(a) Implied manifestation, if at all

(2) Touch and Concern (NOTE – different from burden side)

(a) The Physical use test CANNOT be met and is NOT applicable

(b) Economic Value test

(c) Alternative tests

(3) Vertical Privity

(a) Majority: Any estate test

(b) Min: Whole of the estate test

c) Equitable Servitude Burden Side

(1) Intent

(2) Touch and Concern

(3) Notice

(a) Actual

(b) Constructive by recording

d) Equitable Servitude Benefit Side

(1) Intent

(2) Touch and Concern

(3) Standing

(a) Vertical Privity

(b) Third-party beneficiary

6. Equitable Servitudes in Subdivision settings

a) Implied Reciprocal Servitudes theory

b) Third Party Beneficiary theory

c) Incorporation by Reference (1st Deed Out) theory

7. Common Interest Developments (commonly use covenants to govern use of property)

a) Stock co-op

b) Condo

c) Planned Unit Development

d) Time Share

8. Termination of Covenants

a) Expiration

b) Release

c) Merger

d) Abandonment

e) Destruction of servient tenement

f) Adverse possession

g) Eminent Domain

h) Foreclosure

9. Defensens Against Enforcement of Equitable Servitudes

a) Change of Conditions

b) Public Policy

c) Doctrine of Unclean Hands

d) Doctrine of Waiver by acquiescence

e) Doctrine of Laches

f) Estoppel

g) Relative Hardship (Fairness doctrine)

III. Nuisance

A. Definitions

1. Unprivileged interference with a person’s use of land (Focus on the use of land interfered with)

2. Unreasonable use of property that causes obstruction or injury to the right of another, or to the public and produces material annoyance, inconvenience, discomfort (Focus on the tortfeasor’s actions)

3. Conduct that annoys and disturbs one in possession of land rendering the ordinary use or occupation uncomfortable (Focus on annoyance)

4. Catch-all

B. Private Nuisance

1. Balancing the Equities – two approaches

a) Gravity of the harm to DEF v. Benefit to PLA v. Burden on society

b) Threshold test – If gravity of harm to PLA reaches a certain level, there is a nuisance regardless of the burden to society or DEF.  (Minority)

2. Factors considered

a) Depreciation in property value

(1) Psychological claims

b) Discomfort or inconvenience

(1) Measured by reasonable person

(2) Noise

(3) Odor

(4) Smoke

(5) Block sunlight

(a) Solar Collector cases

(b) CA – statutory right to receive sunlight for active solar collectors

(6) Spite fences

c) Fear of harm that might result

(1) Storage of explosives

(2) Waste materials

(3) Mental hospital

(4) Half0way house

d) Character of neighborhood

(1) Residential areas given preferred status

(2) Zoning is not a defense to a nuisance claim

e) Social Value in the use claimed to be a nuisance

(1) May result in damages but not injunction

f) Which conflicting use came first

(1) Coming to the nuisance 

(a) Complete defense in some jurisdictions

(b) Merely a factor in others

g) Economic Analysis

(1) Externalities

(2) Internalization

(3) Coase Theorem

(4) Initial allocation of rights – entitlement – to whom should the entitlement be given?

(a) Highest valued user

(b) First in time

(c) Poorer party

(d) Party with health risk

3. Remedies to private Nuisance claims

a) Injunction against DEF

b) Damages to PLF

c) Injunction against DEF and Damages to DEF

4. Defenses to Private Nuisance claims

a) Damage claims

(1) No damages

(2) Proximate cause

(3) Coming to the nuisance

(4) SOL

(5) Standing

b) Injunction claims

(1) Laches

(2) Unclean hands

(3) Coming to the nuisance

(4) Estoppel

(5) Unfairness

(6) SOL

(7) Standing

C. Public Nuisance

1. Unprivileged interference that affects an indefinite number of persons – amount of harm suffered may be unequal – affect the public in general (gambling, prostitution, emissions, etc.)

2. Standing

a) State usually prosecutes

b) C/L: Private person may obtain relief only if he suffered a harm different than the general public

c) M/L: Some have done away with special injury rule

D. Nuisance per se

1. An act that is at all times a nuisance regardless of circumstances – resulting injury is certain to happen

E. Nuisance per accidens

1. An act that is a nuisance by reason of the circumstances – injury is not certain to happen

F. Right to support of one’s land (natural right) extends to

1. Lateral support (support from adjacent land)

a) Strict liability if lateral support is removed

b) C/L - Does not extend to buildings

c) Minority – extend coverage to buildings

2. Subjacent support (support from land located beneath the PIQ)

a) Strict liability for buildings

G. Airspace – the government sets the standard

1. Noisy flights

a) No injunctions

b) Damages maybe under inverse condemnation

IV. Zoning

A. Defined: Regulation of the use of land by government action

B. Authority – valid exercise of police power to protect health, safety and welfare of residents

1. State enabling law

2. Local ordinance

a) Ultra Vires: Ordinance must conform to the state enabling law or it is void

C. Administration of Zoning

1. Planning commission is charged with developing a master Comprehensive Plan

2. All forms of zoning must be consistent with the master plan

D. Types of Zoning Districts (Zones)

1. Performance Zoning

a) Regulates in relation to external effect

2. Height Zoning

3. Bulk Zoning, Density Zoning, Land Coverage

a) Minimum floor space regulations

b) Minimum lot size

c) Floor to area ratio

d) Setbacks

e) Preservation of open space

f) CLUSTER ZONING – allows owner of multiple pieces of property located in zone to be in compliance where aggregate is in compliance but individual property is not

4. Floating Zone

a) Allows a future use that does not exist on any land in the zone at the time the zone is created. 

5. Use Zoning

a) Cumulative use zones

b) Non-cumulative use (Exclusive) zones

c) Conditional use 

E. Nonconforming Use

1. Defined – use that precedes the enactment of zoning regulation that is prohibited by the regulation

a) Forcing the owner to stop immediately would be a taking

b) Amortization clauses allow zoning body to avoid taking by allowing the nonconforming use for a prescribed period

F. Relief from Zoning

1. Variance – allowance of a prescribed use.  Owner must show:

a) Strict enforcement will cause undue hardship

(1) Usually hardship cannot be self-created

b) No adverse effect on community

V. Eminent Domain

A. Taking

B. Just compensation

C. Inverse Condemnation = forced purchase as opposed to a forced sale

1. Force government to buy a burden in the form of a servitude.  The govt. is forced to pay for the right to use the property.

VI. Regulatory Takings – 

A. Concept: The intersection of zoning and eminent domain – where governmental regulations of the use of land are tantamount to a taking.  

B. Approach – 

1. First: is judicial deference applicable?

a) Yes: rebuttable presumption of NO taking

b) No: rebuttable presumption of YES taking

2. Second: Does the regulation = a taking

C. Defined: “While property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking.”  Holmes, J. Pennsylvania Coal
D. Per Se Tests for whether the regulation has gone too far and is a taking:  

1. Permanent Physical Occupation: always a taking - Lorretto
2. Nuisance: (pre 1992) Statutes that prohibit a Nuisance use are not takings, and there is no obligation to pay for losses that result – Hadacheck
3. All Economic Use Test (post 1992 Lucas) – land use regulations that prohibit all economic uses of the property are takings – with one exception:

a) Unless the prohibited uses are common law nuisances

E. Balancing Tests

1. Temporary Physical Invasions: require a balancing test to determine if a taking has occurred

a) Landowner has not right to insist that a temporary taking be deemed a permanent taking

b) But, Govt. must pay damages for the period of the temporary taking, if such a taking is found

2. Regulations of uses that are not nuisances that place too great a burden on property owners determined based on the following:

a) Diminution in value to the PIQ –Penn. Coal 

b) Public-Private balancing test

(1) Compare public benefits of the governmental activity against the private harms it works on claimaints

c) Average reciprocity of advantage test

(1) The apparent losers might not be losers at all because they may be benefited from the actions that burden them.  

3. Distinct Investment-Backed Expectation test: whether a regulation can constitute a partial taking – there is no set answer here

a) More weight given to investments already made

b) Might require knowledge

F. Threshold Tests

1. Exactions: (Requirements placed on landowner in order for the landowner to obtain a permit to use the landowner’s land) are takings if the requirements imposed do not advance a substantial govt. purpose.  There is a two-part analysis:

a) First – determine if there is an “essential nexus”  (relationship) between the purpose for the exaction and the exaction.  If there is no nexus, there is a taking.

(1) Nollan – no nexus where govt. interest was in view, psychological barrier and traffic, but the condition would grant access only to those already on the beach to other areas of the beach

b) Second, if there is a nexus, decide if the required degree of connection between the exaction and the projected impact of the proposed use of property exists.

(1) “Rough Proportionality” is the degree of connection required – Dolan.  This is similar to “reasonable relationship.”  Must make some individualized showing that the required exaction is related to the purpose both in nature and extent.  

(a) In Dolan, there was a nexus between the proposed development of a retail site to flood control and traffic control, but the degree of connection was not sufficient to justify a public easement as opposed to a private greenway.  

(2) “Specific and uniquely attributable” is too exacting – so the Constitution does not require so strict a standard, but the states may impose this standard.  

(3) “General statement of connection” is too lax to adequately protect right to just compensation.  This is an unconstitutional standard.

2. Conceptual Severance: two approaches:

a) Majority: Look to the entire property to determine if there is a taking, not at the individual parts of the property affected by the regulation.

b) Minority: property may be considered in pieces.  

3. Regulation that deprives landowner of SOME economically viable use may be a taking where the regulation is not substantially related to a legitimate exercise of a police power.  

G. Remedies: 

1. Calculated from the point that the Govt. began interfering with the land use, not at the point when the regulation was deemed a taking by the court

a) Note that this can create a chill on regulations

2. Govt. not liable for depreciation in value as a result of preliminary activity.  Note that this rule does not apply in eminent domain actions.  

3. Measure of damages

a) Fair rental value for the period of the regulation

b) Option Price

c) Interest on lost profits

d) Before and after valuation

e) Benefit to the Govt.

4. TDR (Transferable Development Rights) – when the govt. restricts development so as to create a taking (or the possibility of a taking) the govt. can “pay” for the taking by granting the party who cannot develop TDRs that the party can then sell to others.  

a) E.g if Bob owns a land that he is restricted from developing he can sell the development rights to others for their own property – transfer the rights he lost to someone else’s property

VII. Transfers of Land

A. Steps of transferring land:

1. Consult realtor (Real Estate Broker) who knows what’s available, and agree to purchase price (there is a contractual relationship here)

2. Draft contract of sale

a) Drafted by attorney or

b) Form provided by realtor

(1) Realtors may draft simple contracts

3. Buyer will need to be assured that 

a) Financing is going to be available and 

b) Title will be good

4. Credit commitment

a) Often obtained by realtor

5. Investigation of title 

a) Methods of Assurance of Title

(1) Seller’s contractual warranty of marketable title (this is in every contact – either express or implied.)  

(2) Seller’s deed warranties of title (some warranty may attach to various types of titles)

(3) Abstracts of title (person who makes abstract takes on abstractor’s liability) (Not issued in all states, not issued in CA)

(4) Attorney Direct Examination of Records and rendering of opinion (Primarily in SE and NE)

(5) Title insurance (Most prevalent form of title assurance)

b) Evidence of Title

(1) Recording System (American)

(2) Muniments of Title (English system rejected in US) This is regarded as PROOF of title, not mere evidence

(3) Torrens Registration of Title System (Australia) – this is a form of the registry system that was applicable to ships.  Only 10 or 11 in US that still use this, and only 5 use it much at all

6. Closing – execute and deliver documents and payment

a) Table closing – get parties together to hammer out the deal and close the deal

b) Contract closing – closing happens under form of instructions – a form of contract.  Escrow holder has a duty to close the deal when the contractual provisions are met.  

7. Recording of the deed, payment of recording fees

B. Contracts of Sale

1. Statute of Frauds: 

a) Contract for sale of land or any interest therein (estate, rights, lien) must be 

b) A writing, (NOTE: a writing is evidence of the agreement – NOT the contract)  

c) Signed by party to be bound

(1) C/L: Affixing a signature anywhere on the document and 

(2) Intent to be bound

(3) M/L: also require subscription (signing at the end of the document)

(a) Literal end approach (what the parties intend as the end and what is written as the end)

(b) Physical end approach

d) State the essential terms (sufficient memorandum)

(1) Describe the real estate

(2) Where price is agreed, it is an essential term and must be stated

(3) If no price stated, court may imply an agreement to pay a reasonable price

(4) “Fair market value” is ok

2. Exceptions to the Statute of Frauds

a) Part performance

(1) Contract will be enforced when particular acts have been performed

(a) E.g., Buyer’s taking possession and paying all or part of purchase price

b) Promissory Estoppel

(1) The making of a Promise

(2) Promisor intends for the promise to Induce activity on the part of the promissee

(3) Reliance – Promissee acting in furtherance of the promise

(4) Reasonable

(a) How to determine if reliance was reasonable in an action for specific performance:

(i) Promise to transfer 

(ii) AND Action

(a) Part payment OR

(b) Making improvements

(iii) AND Either one of two burdens:

(a) High: Action is Unequivocally Referable to the oral agreement

(b) Low: 

(i) Making of the promise is admitted or clearly proved AND

(ii) Promisee acted in reasonable reliance before the promise was repudiated

(5) Detriment

3. Marketable Title – a condition in a contract for sale.  Buyer may rescind if the seller cannot furnish.

a) Implied or Express: Every contract contains this promise, if not expressly, than implied that the title will be marketable at the time set for performance.  

(1) Express: look to K for express terms of marketable title – the parties can privately create their own definition of marketable title

(2) Implied: if the parties have not defined marketable title expressly, look to how the law defines marketable title in the jurisdiction

b) Legal Definition: A title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent, intelligent person, one which such persons, guided by competent legal advice, would be willing to take, and for which they would be willing to pay fair value

(1) Title grounded upon claim of adverse possession is marketable in some jurisdictions 

(2) Other jurisdictions, tender of title based upon a claim of adverse possession are not marketable, unless parties agree to the contrary

c) Defects complained of must be substantial, one from which buyer may suffer injury.

d) Zoning: 

(1) Existence of Municipal restrictions are not encumbrances

(2) Violations at the time of transfer are

e) Private servitudes are encumbrances 

f) Remedies: Rescission and 

(1) Restitution

(2) Loss of Bargain – in some jurisdictions, this is not available where seller acted in good faith

C. Risk of Loss – during risk of loss period, (AKA executory period or Escrow period) the question is: Who bears the risk for loss of the property during this time.

1. Equitable conversion (if there is a specifically enforceable contract for sale of land, equity regards as done that which ought to be done.)  Purchaser takes the risk

a) Insurance owned by seller: deemed held in trust for buyer 

2. Seller bears the risk until title conveyed

3. Risk on seller if the loss is substantial and the contract shows the building was important part of the sale

4. Risk on party in possession

5. Uniform Vendor and Purchaser Act (CA): Seller bears risk unless either of the following:

a) Transfer of title to buyer prior to close

b) Transfer of possession of right to possession

VIII. Conditions of the property

A. Duty to Disclose Defects

1. C/L Rule of Caveat Emptor – no duty to disclose any information, and no cause of action for mere silence (no liability for Nonfeasance); 

a) Policy: agricultural society where there was fairly equal ability to detect defects

b) Exception in some jdx: Where a condition that has been created by the seller materially impairs the value of the contract and is peculiarly within the knowledge of the seller or is unlikely to be discovered by a prudent purchaser exercising due care, non-disclosure constitutes a basis for rescission

2. Misrepresentation:  If asked to speak, the seller must speak truthfully.  If the seller speaks, seller must speak truthfully.  No duty to speak unless asked to speak.  

a) Conduct on the part of the seller that amounts to active concealment  - affirmative misrepresentation (Misfeasance)

3. Disclosure/Concealment: Seller has duty to disclose all defects that materially affect the desirability of the property that are known, or accessible only to the seller, and also knows such facts are not known or within the reach of the diligent attention and observation of the buyer.  Failure to disclose is considered an act of concealment – a tort.

a) Material: 

(1) An objective test of reasonableness

(2) A subjective test of whether the desirability of the buyer is affected

b) CA: Duty to disclose neighbor noise problems or other nuisances 

c) Some states shield non-disclosure of psychological or prejudicial factors such as murder

d) Rule of thumb – if there is a doubt as to duty to disclose, counsel client to disclose

B. Merger Doctrine (Contract into deed)

1. C/L – the contract of sale merges into the deed, and once the deed is accepted, the deed is deemed the final act of the parties expressing the terms of their agreement.  Buyer can no longer sue for breaches of contract not contained in the deed.  Instead, sue on breaches of the warranties of deed.

2. M/L – disfavored and riddled with exceptions based on contract terms being collateral to the main agreement that has merged

C. Implied Warranty of Quality – When in a developer setting, a warranty of quality of design and construction will be implied and will attach to the initial purchaser

1. Implied Warranty does run with the land as long as the house is considered “new” – a question of fact

a) New – claim asserted within a reasonable time after completion of construction

b) Reasonable – depends on circumstances

c) Some states (CA) have statutes of limitations for this cause of action (CA – CCP 337.7 = 10 years latent defects causing property damages; CCP 337.1 = 4 years for personal injury or death

IX. The Deed

A. Essential elements:

1. Writing

2. Grantor/Grantee

3. Words of grant

4. Description of the land involved

a) Hierarchy of Precedence (not inflexible)

(1) Natural monuments prevail over

(2) Artificial monuments prevail over

(3) References to adjacent boundaries prevail over

(4) Directions prevail over

(5) Distances prevail over

(6) Area prevails over

(7) Place names

b) Water Boundaries

(1) Accretion: Gradual build up of new soil as result of river shifting course naturally and gradually – owner of adjacent lands gains or loses land as a result

(2) Avulsion: rapid and sudden changes of river do not change boundaries (flood)

5. Signature of grantor

a) Seal

(1) Majority have abolished requirement of seal

(2) Some Jdx require seal – can be anything

b) Forgery: deed is void – even BFP loses to grantor

c) Fraud: deed is voidable by grantor, but subsequent BFP wins over grantor

6. Delivery of Deed (three elements)

a) Delivered 

(1) Actual transfer of possession of the writing 

(a) Handing over created a rebutable presumption of delivery

(2) Constructive transfer of possession of the writing 

(a) To an agent of the transferee (atty, broker, county recorder)

(b) Transferor retains physical possession, but has manifested an intent to be bound

b) With intent that deed be presently operative

(1) Words that manifest an intent to create a power of revocation – split

(a) Some jurisdictions, no transfer

(b) Other jurisdiction, transfer, and attempt to revoke will be null and void.  

c) Acceptance by the transferee

7. (Some Jdx) Attestation or acknowledgment

B. Alteration of deed

1. One party may authorize another party to alter a deed after it has been signed.  So grantor can leave the grantee space blank on a deed and give the grantee permission to fill in the blank later.  Permission can be given expressly or impliedly.  

C. Not Required in a deed:

1. Recording is not an element, but it is helpful to protect purchaser from subsequent alleged BFP’s

2. Date is not required, but is a good idea

3. Consideration not required

4. Notary not required for instrument of transfer, but does have to be notarized to be a valid instrument of recording

D. Indenture and Deed Poll

1. Indenture: Obligates both parties

2. Poll Deed: Obligates just one party

E. Three types of deeds:

1. General Warranty Deed – warrants title against all defects in title (Bargain and Sale with full warranties

a) Present Warranties – if not breached when the deed is delivered, can never be broken.  C/L Rule: these do not run with the land and are not transferable.  In M/L approach, this chose in action regarding a deed is transferable (as remote grantor).  

(1) Covenant of seisin – promise that grantor owns the property

(a) Remedy – return of purchase price

(2) Covenant of right to convey - 

(3) Covenant against encumbrances – 

(a) Mortgages, liens, easements, covenants, etc

(b) Whether Known Encumbrances Exist Despite Covenant: split of authority

(i) Encumbrances that affect the title – included in covenant, regardless of knowledge

(ii) Encumbrances that affect physical condition – split

(a) Some say covered 

(b) Some say not – probably majority

(c) Cannot be breached unless the encumbrance existed at the time of conveyance

(d) Latent conditions in violation of statutes or zoning – not encumbrances

(e) Substantial violations of ordinances is an encumbrance in violation of the warranty – if the builder or subsequent owner can determine from municipal records that the property violates the ordinance

(f) Remedy: 

(i) Easily removable – cost of removal

(ii) Not easily removable – difference in value between land w/ and w/o encumbrance

b) Future Warranties – run with the land

(1) Covenant of general warranty – defend against lawful claims 

(a) Grantor only pays if grantee loses, because then the claim is lawful.  If grantee wins, the claim was not lawful.

(2) Covenant of quiet enjoyment – grantee will not be disturbed in possession and enjoyment of property by claim of superior title (Almost identical to covenant of general warranty)

(a) Brown v. Lober – where superior title exists but is not asserted, there is no disturbance of enjoyment or possession 

(3) Covenant of further assistance – will execute any other document needed

2. Special Warranty Deed – warranties only against grantor’s own acts, but not the acts of others

a) Grant Deeds and 

b) Bargain and Sale with special warranties 

3. Quitclaim Deed – no warranties at all – grantee cannot sue the grantor if the grantee takes nothing

X. Title Assurance

A. There are 5 kinds:

1. Contract of Sale Assurances (covenant of marketable title)

2. Deed Covenants (Warranties of title)

3. Abstracts of Title (Abstractor’s liability)

4. Attorney’s examination & opinion as to title – theories

a) Contract - Third-party beneficiary

b) Tort – foreseeable

5. Title Insurance – insures against loss as a result of defect of title

a) Contracts of indemnity

B. All five kinds are based on Recording systems

1. Recording Statutes - enacted in all states

a) C/L had none – rule was first in time, first in right.

b) American States developed the system of recording statutes.  The common law is altered by people using recording statutes offensively.  

2. Minority – Torrens Registration System – only used in about 5 states to any extent

C. Recording systems: - 

1. Purpose: provide notice to subsequent purchasers of ownership

2. Bona Fide Purchaser for value without notice prevails over others.  Notice is constructive or actual, where enacted by statute, recording creates constructive notice

a) Value: Where buyer pays SOME, but not all, before receiving notice, is the purchaser as BFP?  Split

(1) Majority – Yes, but only protects buyer to extent of payment as of time of notice (a pro tanto rule)– three methods of doing this

(a) Award land to holder of outstanding interest and award buyer the payments he has made OR

(b) Award buyer a fractional interest in the land proportional to the amount paid prior to notice

(c) Allow the buyer to complete the purchase, but pay remaining installments to holder of outstanding interest 

(2) Minority – Not a BFP

3. Constructive Notice by Recording: If a person does not engage in a records search and should have, or if a person engages in a faulty search, that person will be charged with notice as if that person had done a proper search.  

a) “Wild Document” A document that is recorded, but will not be found in a proper search.  A person engaging in a proper search in that jurisdiction will not find the document in the records, even though the document is recorded.  A wild document does not convey constructive notice of existence of contents.  

b) “Mother Hubbard Deed” (AKA “dragnet deed”) – deed that purports to grant all property owned in a county – is valid and enforceable, but does it convey constructive notice? No – to all land not specifically described in the deed

c) Misspelled names in recordings – do they provide constructive notice? Doctrine of Idem Sonans – where names sound the same, the exact spelling is not required – but this doctrine is inapplicable in some jurisdictions where the written name is material. 

d) Improper indexing of a recorded document – split, some say this is still duly recorded, some say not.  

4. Recording Statutes in place in US

a) Race Statute – As between successive purchasers of land for value, first person to record gets titles.

(1) Elements to use statute as sword: 

(a) Subsequent purchaser

(b) For Value

(c) Recording

(d) In the chain of title

(e) First

(2) Knowledge on part of subsequent purchaser does not matter

(3) Shelter rule - prior recording by prior owner shelters subsequent purchaser for value even without recording  

(a) O (A (unrecorded) then

(b) O (B (unrecorded) then

(c) A records then

(d) A (C (unrecorded) – C is the true owner in a race statute jurisdiction because A’s recording shelters C as against B because A became the rightful owner as of A’s recording.  

b) Notice Statute – If a subsequent purchaser for value had no notice of a prior unrecorded instrument, the purchaser prevails over the prior grantee.

(1) Elements to use statute as sword

(a) Subsequent purchaser

(b) For Value

(c) Without Notice

(d) Recording

(e) In the Chain of title

(2) Subsequent purchaser must prove that he/she attempted to take title without actual or constructive notice of prior purchaser

(3) Protects subsequent purchasers against prior unrecorded instruments, even though the subsequent purchaser fails to record

c) Race-Notice Statute (CA)– Subsequent purchaser is protected against prior unrecorded instruments only if the subsequent purchaser 

(1) Elements to use statute as a sword

(a) Subsequent purchaser

(b) For Value* (Not required in CO)

(c) Without Notice

(d) Recording 

(e) In chain of title

(f) First

(2) Is without notice of the prior instrument AND

(3) Records before the prior instrument is recorded

(4) Purchaser for value* - is a requirement in all states except Colorado

5. Chain of title: 

a) Period of time for which records must be searched and 

b) Documents that must be examined

c) Short Search – just a stair step from prior owners to present

d) Long Search jurisdiction – all prior owners from statehood to present

e) Does prior deed from owner recorded after subsequent deed from same owner give constructive notice? Split

(1) Some – purchasers are not bound to examine the record after the date of recording a conveyance

(2) Some – deed recorded late gives constructive notice

f) Recording in such a way that the title appears in the chain of title is required for a VALID recording in some jurisdictions.  

g) Most jurisdictions use grantor/grantee index system, and requires search of only those indexes.  

h) Some few jurisdictions use tract indexes that trace the property – not the grantor/grantee.  

i) Deed in a subdivision setting is said to be in the chain of title to all other deeds in the subdivision.  

6. Constructive notice by Inquiry

a) Certain information may create a duty to inquire.  See Harper v.  Paradise – where an on-record deed referred to an off-record deed.

7. Effect of defect in the deed presented for recording?

a) Some jdx: Latent defect in title means title is not validly recorded if it can be shown by proper parol evidence that the document is not proper (notarized, etc.) and do not provide constructive notice.  

b) Other, latent defects may still be validly recorded so as to provide constructive notice

(1) CA: Latent defective deed recorded do not provide constructive notice for one year, but after one year do provide constructive notice

c) Patent defects are not effective for recording.

8. Recording of a Memorandum of a lease

a) Defined: a summary of a lease

b) Does it give constructive notice of full contents? Split

(1) Some jdx: No constructive notice of the entire contents of the lease, not put to inquiry notice

(2) Other: Does give constructive notice of the entire contents of the lease

9. Marketable Title Acts

a) Further marketability by extinguishing certain inconsistent claims after designated periods of time

(1) SOL barring claims

(2) Options to buy not exercised after certain amounts of time are extinguished

(3) Mortgage holder does not take steps to enforce defaulted mortgage for certain time

(4) Easement is not used for a prescribed period of time will expire

D. Title Insurance

1. Not a form of abstract of title – title insurer is not warranting that there is a certain quality to the title.  

2. Title insurer will indemnify insured if the insured suffers a loss defined in the contract

a) If the title problem can be corrected before a loss is suffered, insurer does not owe anything.

b) Title insurance requires a one-time payment of premium.  Usually a small amount - $200 premium for $200,000 property.  So think about what the reasonable expectations of the parties in such a contract are.  

3. Basically insures against any defects in the public records, unless such defects are specifically excepted.  

a) Generally, the following are excluded:

(1) Losses arising from government regulations regarding use

(2) Claims of persons in possession not shown by public records

(3) Unrecorded easements, implied easements, prescriptive easements

(4) Defects that would be revealed by survey or inspection.

4. Insurance policy has four parts:

a) Schedule A is what is covered and for how much

b) Schedule B is what is not covered and has two parts

(1) Part 1: Boilerplate things that are not covered for pretty much all property

(2) Part 2: Specific things that are not covered for this property – identifying specific risks that are known.  

c) Schedule C: description of the property

d) Conditions and Stipulations: definitions of who is insured, how an insured should make a claim, where notices should be sent, obligations or options of insurer in settling claims, etc.  

5. There is an implied promise of good faith and fair dealing in every contract

6. Like other forms of insurance, there are two type of obligations imposed on insurer:

a) Contractual duty of indemnification – duty to hold insured harmless for losses and reimburse for losses up to limits of policy

b) Duty of defense – duty to either pay the policy or defend any claims against the title.  Amounts of money expended to defend the claim are not deducted from the value of the policy.  

