I. Does Article 2 Apply?

A. Transaction in Goods

1. Transaction

a) Present Sale: 2-106 – transfer of title for a price

b) Future Sale: contract for sale

c) Disguised Sale – contract for sale made to look like a lease/rental

(1) If at end of lease, “lessor” owns the item

(2) No right of termination during course of lease

(3) Lease is for entire economic life of leased goods

2. Goods

a) Defined: 

(1) Tangible

(a) Not a chose in action, like an insurance policy

(b) Electricity is usually treated as a good

(2) Personal Property

(a) Not real property

(b) Goods to be severed from Realty 2-107

(i) Minerals or structure or the like if they are to be severed from the realty by the seller

(ii) Growing crops or other things attached to realty and capable of severance without material harm, or timber to be cut, whether to be severed by buyer or seller

(3) Movable at time of identification
(a) General principle- specific goods for a specific buyer under a specific contract by labeling, setting aside, or designating

b) Can be present or future.  

(1) Goods can either meet all the criteria at the time of the sale, or are capable of meeting all the criteria later.  (Strawberries that have not grown yet)

3. Hybrid Transaction: combination of sale of Goods and Non-goods

a) Examples of non-goods

(1) Lease

(2) Good-Will

(3) Realty

(4) License

(5) Service

b) Tests court use to resolve hybrid issue

(1) Predominate Purpose Test – what did parties really want to get?

(a) Milau Associates Inc. (Plumbing case) – pipes as part of plumbing installation are not treated as goods

(b) Anthony Pools v. Sheehan (pool case) – diving board sold as extra option with installation of pool is goods

(2) Gravaman Test – 

(a) What caused the injury? the goods or the non-goods?

(b) Look to the issue and whether there is a remedy, can the sale be bifurcated? 

(3) Policy-Oriented Test – focus on risk-bearing ability of the parties.  

(a) Perlmutter – risk bearing ability of Hospital v. Patient.  When you buy skill, it comes with risk of imperfection.

c) Code applied by Analogy: where a code section of the UCC is applied by way of analogy because situation at hand is analogous to, but not in fact a sale.

4. Merchants – (professional)

a) Person who deals in goods OR

b) By his occupation 

(1) Holds self out to have Knowledge or Skill

(2) Particular to the Practices or Goods

II. Is there a Valid Enforceable Contract?

A. Enforceability

1. Statute of Frauds – some contracts are unenforceable without a writing

a) Applicability

(1) Sale of goods for $500 or more 

(a) If paid for in goods or services (barter) use fair market value of goods or services paid

b) Elements

(1) Writing(s)

(2) “Indicate” a contract

(3) Signed by party against whom enforcement is sought.  

(a) Mark or symbol

(b) Intent to authenticate contents

(4) Missing terms is ok, but K only enforceable to quantity in writing

c)  Exceptions

(1) Merchant confirmation letters 

(a) Confirmation letter

(b) Sent by merchant

(c) Letter satisfies part 1 above as against sender

(d) Letter sent in reasonable time

(e) Received by merchant

(f) Receiving merchant had reason to know its contents

(g) Receiver has not 

(i) Objected to entire agreement

(ii) Within 10 days

(iii) In writing

(2) Special manufacture (seller’s remedy)

(a) Goods are to be specially manufactured for buyer

(i) Not suitable for sale to others in ordinary scope of business

(b) Circumstances indicate that the goods are for the buyer

(c) Seller made substantial beginning of manufacture or commitments 

(d) Before notice of Repudiation

(3) Part Performance (only enforceable to extent performed)

(a) Payment made and accepted 

(b) Goods received and accepted

(4) Admission in legal proceeding

(a) Party against whom enforcement is sought admits in pleadings, legal proceeding, or otherwise in court that a contract for sale was made

(5) Estoppel?

d) Legal Effect –

(1) Bars use of SOF to bar enforcement

2. Parol Evidence Rule

a) Hierarchy of terms – terms will prevail over others in the following:

(1) Express

(a) Written

(b) Oral

(2) Implied

(a) Course of performance

(b) Course of prior dealings

(c) Trade usage

b) Goal of rule: find the true intent of the parties

(1) By rejecting common law rule that contract was ambiguous before introducing extrinsic evidence

c) Rule: Terms that are included in a writing that are intended by the parties as a final expression of their agreement 

(1) May not be contradicted by evidence of 

(a) Any prior agreement or 

(b) A contemporaneous oral agreement, 

(2) But may be 

(a) Explained or

(b) Supplemented by the 

(i) Implied terms

(a) Course of dealing (parties’ past conduct), or

(b) Usage of trade (customs of industry), or 

(c) Course of performance (behavior during this contract)

(ii) Consistent additional terms, 

(c) Unless writing is intended to be a complete and exclusive agreement (merger clause)

B. Formation

1. Offer – 

a) Unless otherwise unambiguously indicated by the language or circumstances

(1) An offer to make a contract invites acceptance in any manner any by any medium reasonable in the circumstances

(2) Order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by

(a) Prompt promise to ship or by

(b) Prompt or current shipment of

(i) Conforming or

(ii) Non-conforming goods

(a) But shipment of non-conforming goods does not constitute acceptance if the seller seasonably notifies the buyer that the shipment is only as an accommodation to the buyer

b) Firm Offer – offer is irrevocable if:

(1) No consideration

(a) Person giving offer is a Merchant and 

(b) Offer is a signed writing and 

(c) Offer gives assurance that it will remain open

(i) For length of time stated or

(ii) If no time stated, for a reasonable time

(iii) But in no event for more than 3 mos.

(2) Consideration 

2. Acceptance / Battle of the Forms: 

a) Definite and seasonable expression of acceptance or Written confirmation sent in reasonable time operate as acceptance, even if acceptance states additional or different terms:

(1) If acceptance is expressly made conditional on assent to the additional or different terms: 

(a) And offeror “specifically and unequivocally” (aka: expressly) assents, new terms are accepted

(b) If offeror does not assent to express condition, No K, look to conduct to see if there is a K

(2) If acceptance is not made expressly conditional on assent to additional or different terms: 

(a) Between non-merchants: Additional terms are construed as proposals for addition

(i) Become part of K if original offeror expressly assents to the additional terms.  

(ii) If there is no express assent to the additional or different terms, look to conduct to determine if there is a K

(b) Between merchants: Additional terms become part of K unless  (any one of three)

(i) Offer expressly limits acceptance to the terms of the offer

(ii) The new terms materially alter the agreement.  Two-part test for materiality (either of two) 

(a) Surprise 

(i) Objective part of test: Course of dealing and usage of trade

(ii) Subjective part of test: Was the party really surprised

(b) Hardship – whether the clause would impose substantial economic hardship on non-assenting party

(iii) Notification of objection to them has

(a) Already been given or

(b) Is given within a reasonable time after notice is received

(c) Different terms stated in acceptance?  Depends on Jdx to determine what happens to differing terms

(i) Majority: both terms drop out

(ii) Minority: Offeror’s terms remain

b) Conduct by both parties recognizing the existence of a K is sufficient to establish a K for sale, although the writings do not establish a K.  The terms of the K will be 

(1) Those terms upon which the parties agree and

(2) Any supplementary UCC terms

III. What are the terms of the Contract?

A. Warranties

1. Prima Facie Warranty Case

a) Contract

b) Warranty term

c) Breach of warranty term

d) Reasonable Notice

(1) Given to immediate seller within reasonable time

(a) Even if breaching party knows of the breach.  

(2) If immediate seller gives notice to remote seller, the remote seller can join in the lawsuit

(a) If after receiving notice, the remote seller does not join, he is bound by any findings of fact made in the original lawsuit

e) Proximate causation

(1) Attacked by showing goods were misused or abused

f) Injury

(1) Personal

(2) Economic loss

(3) Consequential damage

2. Exam Analysis Tip:

a) Was there a warranty clause created?

(1) Express – 2-313

(2) Implied – 2-314, 315

b) Was the warranty disclaimed/modified/limited?

(1) 2-316

c) Was there a breach of warranty?

d) Were the remedies limited?

(1) 2-719

3. Title 

a) Creation: In a contract for sale, there is a warranty that 

(1) The title conveyed shall be good, and 

(2) Its transfer rightful, and

(3) The goods shall be delivered free from any security interest or other lien or encumbrance of which the buyer 

(a) At the time of contracting 

(b) Has no knowledge

b) Warranty may be excluded or modified only by

(1) Specific language or 

(a) Note: disclaimers of implied or express warranties, or “as is” do not disclaim warranty of title

(2) By circumstances which give the buyer reason to know 

(a) That the person selling does not claim title in himself or 

(b) That he is purporting to sell only such right or title as he or a third person may have

c) Warranty of Infringement

(1) Unless otherwise agreed 

(2) A seller who is 

(a) A merchant 

(b) Regularly dealing in goods of the kind 

(3) Warrants that the goods shall be delivered free of the rightful claim of any third person by way of infringement or the like 

(a) Exception: But a buyer who furnishes specifications to the seller must hold the seller harmless against any such claim that arises out of compliance with the specifications.

d) Voidable Title 

(1) Defined: Conditional title that can be voided if condition is not met.  

(2) A person with voidable title has power to transfer good title to a good faith purchaser for value.  

(3) Entrustment: Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of business.  

4. Quality

a) Express 

(1) Ways an express warranty are made

(a)  Any 

(i) Affirmation of fact or promise made by the seller to the buyer that relates to the goods 

(a) Majority – assurances made after the sale will not be considered basis of bargain

(b) Minority - assurances made after the sale become modification to K

(ii) Description of the goods 

(iii) Sample or model
(b) That becomes part of the basis of the bargain creates an express warranty that the goods shall respectively conform to the affirmation, promise, description, or that the whole will conform to the model or sample.  

(i) Factors: 

(a) Extent of injury

(b) Specificity of the statement

(c) Respective knowledge

(ii) No need to prove reliance, but is presumed, and may be rebutted.  

(2) It is not necessary to the creation of an express warranty that the seller use formal words such as "warrant" or "guarantee" or that he have a specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller's opinion or commendation of the goods does not create a warranty.

b) Implied

(1) Merchantability

(a) Sale of goods

(i) Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale.

(b) Seller is a merchant with respect to goods of that kind

(c) A warranty that the goods shall be merchantable is implied in a contract

(i) Goods to be merchantable must be at least such as

(a) Pass without objection in the trade under the contract description;  and

(b) In the case of fungible goods, are of fair average quality within the description;  and

(c) Are fit for the ordinary purposes for which such goods are used;  and

(d) Run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved;  and

(e) Are adequately contained, packaged, and labeled as the agreement may require;  and

(f) Conform to the promise or affirmations of fact made on the container or label if any.

(ii) “Fit” should mean will perform its ordinary function

(iii) Some courts define “fit” more broadly to encompass safety considerations.  E.g., cigarettes are unfit

(iv) Fitness is determined based on

(a) Severity of injury

(b) Weighing of burden v benefit to society

(c) Cost benefit analysis

(d) Unless excluded or modified 

(2) Fitness for a Particular Purpose

(a) Where the seller 

(b) At the time of contracting 

(c) Has reason to know (does not require actual knowledge)

(i) Any particular purpose for which the goods are required and 

(ii) That the buyer is relying on the seller's skill or judgment to select or furnish suitable goods, 

(a) When the buyer designates the brand, he normally negates reliance

(d) There is an implied warranty that the goods shall be fit for such purpose

(e) Unless excluded or modified under the next section

(3) Other implied warranties may arise from 

(a) Course of dealing or 

(b) Usage of trade

5. Disclaimers / Limitations

a) Disclaimers

(1) Express Warranty – any disclaimer must be consistent with warranty, and negation is inoperative if unreasonable.

(2) Implied Warranties – 

(a) Was there a Writing?

(i) Warranty of Merchantability - must mention merchantability – no requirement of a writing

(ii) Warranty of Fitness – Must be in writing

(b) Was it Conspicuous?

(i) Warranty of Merchantability -if there is a writing, it must be conspicuous

(ii) Warranty of Fitness – must be conspicuous

(c) What Language must be used?

(i) Warranty of Merchantability – must mention merchantability

(ii) Warranty of Fitness - No specific language 

(a) "There are no warranties which extend beyond the description on the face hereof” is ok.

(iii) Language that in common understanding calls buyer’s attention to exclusion of warranties and makes plain there are no warranties disclaims ALL implied warranties

(a) “As is”

(b) “With all faults”

(d) Conduct

(i) When the buyer before entering into the contract has examined the goods or the sample or model as fully as he desired or has refused to examine the goods there is no implied warranty with regard to defects which an examination ought in the circumstances to have revealed to him

(ii) An implied warranty can also be excluded or modified by course of dealing or course of performance or usage of trade

b) Limitations of Remedies

(1) Test approach

(a) Is there an exclusive remedy?

(b) Did the remedy fail of its essential purpose?

(c) Was there a limitation of consequential damages?

(i) Was the purchaser a consumer?

(a) Were there personal injuries?

(ii) Was the purchaser commercial?

(a) Was the limitation unconscionable?  

(2) Failure of Purpose - Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this Act.

(3) Substitute v. All remedies

(a) The agreement may provide for remedies in addition to or in substitution for those provided in this Article and may limit or alter the measure of damages recoverable under this Article, as by limiting the buyer's remedies to return of the goods and repayment of the price or to repair and replacement of non-conforming goods or parts; and

(b) Resort to a remedy as provided is optional unless the remedy is expressly agreed to be exclusive, in which case it is the sole remedy.

(4) Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  

(a) Consumer Goods: Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable 

(b) Commercial Goods: limitation of damages where the loss is commercial is not prima facie unconscionable

c) Cumulation and Conflict of Warranties Express or Implied 

(1) Warranties whether express or implied shall be construed as consistent with each other and as cumulative, but if such construction is unreasonable the intention of the parties shall determine which warranty is dominant.  In ascertaining that intention the following rules apply:

(a) Exact or technical specifications displace an inconsistent sample or model or general language of description.

(b) A sample from an existing bulk displaces inconsistent general language of description.

(c) Express warranties displace inconsistent implied warranties other than an implied warranty of fitness for a particular purpose.

6. Defenses to Warranties Claims

a) Notice – the buyer must within a reasonable time after he discovers or should have discovered any breach notify the seller of breach or be barred from any remedy

(1) Reasons

(a) Preserve evidence

(b) Encourage settlement

(c) Allow seller to close books

(d) Give seller a chance to remedy

b) Privity

(1) Vertical (Buyer-seller chain) whether remote purchaser can sue remote seller is jurisdictional and not mentioned in code.  

(a) Most courts allow remote seller liability for warranties given to remote buyer.  

(2) Horizontal- the code provides three alternatives states may adopt

(a) Warranty extends to family and guests in home of buyer who can reasonably be expected to use the item

(i) Damages are limited to personal injury

(ii) Seller may not exclude or limit this section

(b) Warranty extends to any natural person who may reasonably be expected to use, consume or be affected by the goods

(i) Damages for personal injury

(ii) Seller may not exclude or limit this section

(c) Warranty extends to any person who may reasonably be expected to use, consume, or be affected by the goods

(i) No limitation to personal injury

(ii) Seller may not exclude or limit with respect to personal injury.  

(3) Notice

(a) Most courts require all third party beneficiaries to give notice to immediate seller at least

B. Terms

1. Implied

a) See above re: course of performance, course of dealings, etc.

b) Gap Fillers

(1) Assortment – left to buyer

(2) Shipment – left to seller

(a) If one party refuses to cooperate, and speculating would materially alter the other party’s position, the other party is excused from delay and may either

(i) Perform reasonably or

(ii) Declare breach

(3) Price: 

(a) If the parties intend to be bound: The price is a reasonable price at the time for delivery if

(i) Nothing is said as to price;  or

(ii) The price is left to be agreed by the parties and they fail to agree;  or

(iii) The price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.

(b) A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.

(i) Good faith is honesty in fact and reasonableness

(a) Merchant – reasonableness is judged by commercial standards

(c) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as cancelled or himself fix a reasonable price.

(d) Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract.  In such a case the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account

(4) Output/Requirements

(a) May not be unreasonably disproportionate to stated estimate, or if not stated, any normal or otherwise comparable prior output or requirements may be tendered or demanded

(5) Exclusive Dealings

(a) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed:

(i) An obligation by the seller to use best efforts to supply the goods and 

(ii) By the buyer to use best efforts to promote their sale.

(6) Single Lot

(a) Unless otherwise agreed all goods called for by a contract for sale must be tendered in a single delivery and payment is due only on such tender but where the circumstances give either party the right to make or demand delivery in lots the price if it can be apportioned may be demanded for each lot

(7) Place – unless otherwise agreed:

(a) The place for delivery of goods is the seller's place of business or if he has none his residence; but

(i) In a contract for sale of identified goods which to the knowledge of the parties at the time of contracting are in some other place, that place is the place for their delivery;  and

(ii) Documents of title may be delivered through customary banking channels.

(8) Time provisions

(a) The time for shipment or delivery or any other action under a contract if not provided in this Article or agreed upon shall be a reasonable time.  

(b) Where the contract provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party.

(9) Termination

(a) Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable.

(10) Open Time for Payment Unless otherwise agreed 

(a) Payment is due at the time and place at which the buyer is to receive the goods even though the place of shipment is the place of delivery;  and

(b) If the seller is authorized to send the goods he may ship them under reservation, and may tender the documents of title, but the buyer may inspect the goods after their arrival before payment is due unless such inspection is inconsistent with the terms of the contract (Section 2-513);  and

(c) If delivery is authorized and made by way of documents of title otherwise than by subsection (b) then payment is due at the time and place at which the buyer is to receive the documents regardless of where the goods are to be received;  and

(d) Where the seller is required or authorized to ship the goods on credit the credit period runs from the time of shipment but post-dating the invoice or delaying its dispatch will correspondingly delay the starting of the credit period

(11) Options Regarding Performance

(a) An agreement for sale which is otherwise sufficiently definite (subsection (3) of Section 2-204) to be a contract is not made invalid by the fact that it leaves particulars of performance to be specified by one of the parties.  Any such specification must be made in good faith and within limits set by commercial reasonableness.

(b) Unless otherwise agreed specifications relating to assortment of the goods are at the buyer's option and except as otherwise provided in subsections (1)(c) and (3) of Section 2-319 specifications or arrangements relating to shipment are at the seller's option.

(c) Where such specification would materially affect the other party's performance but is not seasonably made or where one party's cooperation is necessary to the agreed performance of the other but is not seasonably forthcoming, the other party in addition to all other remedies

(i) is excused for any resulting delay in his own performance;  and

(ii) may also either proceed to perform in any reasonable manner or after the time for a material part of his own performance treat the failure to specify or to cooperate as a breach by failure to deliver or accept the goods

(12) Implied Warranties

2. Express

a) Limitations (Unconscionable)

(1) Defined: usually requires both:

(a) Procedural – Prevent unfair surprise, unfair bargaining position

(b) Substantive – Prevent oppression  

(2) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may:

(a) Refuse to enforce the contract, or 

(b) It may enforce the remainder of the contract without the unconscionable clause, or 

(c) It may so limit the application of any unconscionable clause as to avoid any unconscionable result.

(3) Other party may present evidence of setting to show clause is not unconscionable.  

3. Allocation of Risk

a) Identification of goods: 

(1) The buyer obtains a special property and an insurable interest in goods by identification of existing goods as goods to which the contract refers even though the goods so identified are non-conforming and he has an option to return or reject them.  

(a) Explicit Agreement on Identification: 

(i) Such identification can be made at any time and in any manner explicitly agreed to by the parties.  

(b) In the absence of explicit agreement identification occurs

(i) Existing Goods: When the contract is made if it is for the sale of goods already existing and identified;

(ii) Future Goods: If the contract is for the sale of future goods other than those described in paragraph (c), when goods are shipped, marked or otherwise designated by the seller as goods to which the contract refers;

(iii) When the crops are planted or otherwise become growing crops or the young are conceived if the contract is for the sale of unborn young to be born within twelve months after contracting or for the sale of crops to be harvested within twelve months or the next normal harvest reason after contracting whichever is longer.

b) Risk of Loss

(1) Definitions

(a) Carrier – third party making the delivery.  Has specific obligations to seller.  

(b) Bailee – third party who has possession of goods.  Bailee has certain responsibilities to bailor.  

(c) Delivery 2-504 - Where the seller is required or authorized to send the goods to the buyer and the contract does not require him to deliver them at a particular destination, then unless otherwise agreed he must

(i) Put the goods in the possession of such a carrier and make such a contract for their transportation as may be reasonable having regard to the nature of the goods and other circumstances of the case;  and

(a) Reasonable refers to transport, not insurance

(ii) Obtain and promptly deliver or tender in due form any document necessary to enable the buyer to obtain possession of the goods or otherwise required by the agreement or by usage of trade;  and

(iii) Promptly notify the buyer of the shipment.

(iv) Failure to notify the buyer under paragraph (iii) or to make a proper contract under paragraph (i) is a ground for rejection only if material delay or loss ensues.

(d) Due Deliver 2-503

(2) No Breach 

(a) No carrier or Bailee: 

(i) When the seller is a merchant, the risk of loss passes to the buyer on the buyer’s actual receipt of the goods

(ii) When the seller is not a merchant, the risk of loss passes to the buyer when the seller tenders delivery

(a) Tender of delivery requires that the seller put and hold conforming goods at the buyer's disposition and give the buyer any notification reasonably necessary to enable him to take delivery at a reasonable time, place and manner and kept available for a reasonable amount of time to take possession

(b) Where the goods are held by a bailee to be delivered without being moved, the risk of loss passes to the buyer

(i) on his receipt of a negotiable document of title covering the goods;  or

(ii)  on acknowledgment by the bailee of the buyer's right to possession of the goods;  or

(iii)  after his receipt of a non-negotiable document of title or other written direction to deliver, as provided in subsection (4)(b) of Section 2-503

(c) Where the contract requires or authorizes the seller to ship the goods by carrier

(i) If it does not require him to deliver them at a particular destination, the risk of loss passes to the buyer when the goods are duly delivered to the carrier even though the shipment is under reservation (Section 2-505);  but

(ii) If it does require him to deliver them at a particular destination and the goods are there duly tendered while in the possession of the carrier, the risk of loss passes to the buyer when the goods are there duly so tendered as to enable the buyer to take delivery.

(3) Breach

(a) Seller’s breach

(i) Where a tender or delivery of goods so fails to conform to the contract as to give a right of rejection the risk of their loss remains on the seller until cure or acceptance.

(ii) Where the buyer rightfully revokes acceptance he may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as having rested on the seller from the beginning.

(b) Buyer’s breach

(i) Where the buyer as to conforming goods already identified to the contract for sale repudiates or is otherwise in breach before risk of their loss has passed to him, the seller may to the extent of any deficiency in his effective insurance coverage treat the risk of loss as resting on the buyer for a commercially reasonable time.

(4) Delivery Terms

(a) FOB – “Free on Board”, risk of loss passes at the place named, and price includes delivery to the place named. (can be either delivery or shipment contract)  If there is no place listed, it is a shipment contract.  

(i) FOB Place of Shipment – ROL passes when seller puts goods in possession of carrier.  

(ii) FOB Place of Delivery - ROL passes at tender of delivery

(iii) FOB Vessel – extra obligation on seller to load goods on vessel  

(b) FAS – ‘Free Alongside”, seller is required to deliver goods to, but not on, the carrier, and bear the risk until such delivery is made.  If a place is listed, risk of loss is at the place.

(c) ex ship – Risk of loss with seller until off ship

(5) Price Terms

(a) CIF- “Cost, Insurance, Freight”, shipment contract – buyer agrees to pay for insurance, so buyer takes risk once the goods are delivered to the carrier

(b) C&F “Cost & Freight”, Shipment contract – buyer doesn’t pay for insurance as part of price because buyer already has insurance

4. Limitations

a) Express

(1) Unconscionable

b) Express and Implied

(1) Limitation on evidence because of parol evidence rule

IV. Was there Proper Performance

A. Basic Obligations

1. Seller’s: Tender conforming goods

2. Buyer’s: Accept and pay for conforming goods

B. Rejection 

1. Rightful Rejection: Perfect tender rule (generally, this is all that is needed to reject)

a) This applies to single delivery contracts only.  See below for installment contracts.

b) To prevail, seller must make perfect tender – one that complied with all terms of the K, then show buyer refused to take goods.  

(1) Perfect tender may be defined by trade usage

(2) Courts will excuse de minimis defects

c) Installment sales (this is an exception to perfect tender rule where there may be additional requirements to reject non-conforming goods.)

(1) An "installment contract" is one which requires or authorizes the delivery of goods in separate lots to be separately accepted, even though the contract contains a clause "each delivery is a separate contract" or its equivalent.

(2) Remedies available for non-conforming installments:

(a) Buyer’s remedy – rejection of installment: Reject any installment which is non-conforming if the non-conformity substantially impairs the value of that installment and cannot be cured or if the non-conformity is a defect in the required documents; 

(i) Mitigated by Seller’s right to cure: If the non-conformity does not fall within subsection (3) and the seller gives adequate assurance of its cure the buyer must accept that installment.

(b) Either party’s remedy – Cancellation of whole: Whenever non-conformity or default with respect to one or more installments substantially impairs the value of the whole contract there is a breach of the whole.  

(i) But the aggrieved party reinstates the contract if he accepts a non-conforming installment without seasonably notifying of cancellation or if he brings an action with respect only to past installments or demands performance as to future installments.

(3) 2-504 Shipment Contract (exception to perfect tender rule

(a) Where the seller is required or authorized to send the goods to the buyer and the contract does not require him to deliver them at a particular destination, then unless otherwise agreed he must

(i) Put the goods in the possession of such a carrier and make such a contract for their transportation as may be reasonable having regard to the nature of the goods and other circumstances of the case;  and

(ii) Obtain and promptly deliver or tender in due form any document necessary to enable the buyer to obtain possession of the goods or otherwise required by the agreement or by usage of trade;  and

(iii) Promptly notify the buyer of the shipment.

(b) Failure to notify the buyer under paragraph (c) or to make a proper contract under paragraph (a) is a ground for rejection only if material delay or loss ensues.

2. Effective Rejection: 

a) Must be within a reasonable time after their delivery or tender.  

b) The buyer seasonably notifies the seller

c) The notice is reasonably particularized

3. *Seller may have right to cure – see below  

C. Cure

1. Time for Performance Not Expired: Where any tender or delivery by the seller is rejected because non-conforming and the time for performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and may then within the contract time make a conforming delivery.

2. Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer have a further reasonable time to substitute a conforming tender.

3. Shaken Faith Doctrine – sometimes, a defect is so bad it cannot be cured because buyer’s faith is shaken.  

4. Buyer has to hold goods with reasonable care

a) If buyer is a merchant buyer and goods are perishable or will rapidly decline in value buyer must:

(1) Follow instructions or

(2) Sell the goods

D. Acceptance

1.  Acceptance of goods occurs when the buyer

a) After a reasonable opportunity to inspect the goods signifies to the seller that the goods are conforming or that he will take or retain them in spite of their non-conformity; or

(1) Inspection has three elements

(a) Reasonable time

(b) Reasonable place

(c) Reasonable manner

(2) A place or method of inspection fixed by the parties is presumed to be exclusive but unless otherwise expressly agreed it does not postpone identification or shift the place for delivery or for passing the risk of loss.  If compliance becomes impossible, inspection shall be as provided in this section unless the place or method fixed was clearly intended as an indispensable condition failure of which avoids the contract

b) Fails to make an effective rejection, but such acceptance does not occur until the buyer has had a reasonable opportunity to inspect them; or

c) Does any act inconsistent with the seller's ownership; but if such act is wrongful as against the seller it is an acceptance only if ratified by him.

2. Acceptance of a part of any commercial unit is acceptance of that entire unit.

3. Acceptance precludes rejection.  Now, Buyer’s remedy is revocation.

E. Revocation of Acceptance

1. Rightful

a) The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity substantially impairs its value to him [this is two-part test: both subjective (unique needs of buyer) and objective] if he has accepted it

(1) On the reasonable assumption that its non-conformity would be cured and it has not been seasonably cured; or

(2)  Without discovery of such non-conformity if his acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller's assurances

b) Revocation of acceptance must occur within a reasonable time after the buyer discovers or should have discovered the ground for it and before any substantial change in condition of the goods that is not caused by their own defects.  

2. Effective

a) It is not effective until the buyer notifies the seller of it.

3. A buyer who so revokes has the same rights and duties with regard to the goods involved as if he had rejected them

F. Impossibility of Performance

1. Identified goods

a) Where:

(1) Goods identified when the contract is made, 

(2) And the goods suffer casualty without fault of either party 

(3) Before the risk of loss passes to the buyer, or in a proper case under a "no arrival, no sale" term (Section 2-324)

b)  Then:

(1) If the loss is total the contract is avoided; and

(2) If the loss is partial or the goods have so deteriorated as no longer to conform to the contract the buyer may nevertheless demand inspection and at his option either treat the contract as avoided or accept the goods with due allowance from the contract price for the deterioration or the deficiency in quantity but without further right against the seller.

2. Not-identified goods

a) IF

(1) Performance as agreed has been made impracticable 
(a) Impracticable: severe and unreasonable

(2) By the occurrence of a contingency
(3) The non-occurrence of which was a basic assumption on which the contract was made or by compliance in good faith with any applicable foreign or domestic governmental regulation or order whether or not it later proves to be invalid.

(a) Unforeseen supervening circumstances not within the contemplation of the parties at the time of contracting

(b) Exam tip – 

(i) What was a basic assumption of the K?

(ii) Did something happen to stop that assumption

(iii) Was the event foreseeable?

(iv) Did either party bear the risk of the event?

b) Then

(1) Delay in delivery or non-delivery in whole or in part by a seller who complies with paragraphs (b) and (c) is not a breach of his duty under a contract for sale 

(2) Where the causes mentioned in paragraph (a) affect only a part of the seller's capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under contract as well as his own requirements for further manufacture.  He may so allocate in any manner that is fair and reasonable.

(3) The seller must notify the buyer seasonably that there will be delay or non-delivery and, when allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.

V. Remedies

A. Liquidated Damages:  Damages for breach by either party may be liquidated in the agreement 

1. But only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.  

2. A term fixing unreasonably large liquidated damages is void as a penalty

B. Breaching Buyer’s Restitution

1. Where the seller justifiably withholds delivery of goods because of the buyer's breach, the buyer is entitled to restitution of any amount by which the sum of his payments exceeds

a) The amount to which the seller is entitled by virtue of terms liquidating the seller's damages in accordance with subsection (1), or

b) In the absence of such terms, twenty per cent of the value of the total performance for which the buyer is obligated under the contract or $500, whichever is smaller.

2. The buyer's right to restitution under subsection (2) is subject to offset to the extent that the seller establishes

a) A right to recover damages under the provisions of this Article other than subsection (1), and

b) The amount or value of any benefits received by the buyer directly or indirectly by reason of the contract.

3. Where a seller has received payment in goods their reasonable value or the proceeds of their resale shall be treated as payments for the purposes of subsection (2);  but if the seller has notice of the buyer's breach before reselling goods received in part performance, his resale is subject to the conditions laid down in this Article on resale by an aggrieved seller (Section 2-706).

C. Seller’s Remedies

1. Accepted Goods – 

a) Where the buyer:

(1) Wrongfully rejects or 

(2) Revokes acceptance of goods or 

(3) Fails to make a payment due on or before delivery or 

(4) Repudiates with respect to a part or the whole, 

b) The aggrieved Seller may, with respect to any goods directly affected (and, if the breach is of the whole contract (Section 2-612), then also with respect to the whole undelivered balance):

(1) Withhold delivery of such goods;

(2) Stop delivery by any bailee as hereafter provided (Section 2-705);

(3) Proceed under the next section respecting goods still unidentified to the contract;

(4) Resell and recover damages as hereafter provided (Section 2-706);

(5) Recover damages for non-acceptance (Section 2-708) or in a proper case the price (Section 2-709);

(6) Cancel

c) Measure of Damages:

(1) Action for Price:  

(a) Three ways this is available:

(i) Buyer accepts or

(ii) Buyer bears risk of loss or

(iii) Cannot be sold at reasonable price elsewhere

(b) When the buyer fails to pay the price as it becomes due the seller may recover, together with any incidental damages under the next section, the price

(i) Of goods accepted or of conforming goods lost or damaged within a commercially reasonable time after risk of their loss has passed to the buyer;  and

(ii) Of goods identified to the contract if the seller is unable after reasonable effort to resell them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing.

(c) Where the seller sues for the price he must hold for the buyer any goods which have been identified to the contract and are still in his control except that if resale becomes possible he may resell them at any time prior to the collection of the judgment.  The net proceeds of any such resale must be credited to the buyer and payment of the judgment entitles him to any goods not resold.

(d) After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to make a payment due or has repudiated (Section 2-610), a seller who is held not entitled to the price under this section shall nevertheless be awarded damages for non-acceptance under the preceding section.

2. Unaccepted Goods

a) The measure of damages for non-acceptance or repudiation by the buyer is the difference between the market price at the time and place for tender and the unpaid contract price together with any incidental damages provided in this Article (Section 2-710), but less expenses saved in consequence of the buyer's breach.

b) If the measure of damages provided in subsection (1) is inadequate to put the seller in as good a position as performance would have done then the measure of damages is the profit (including reasonable overhead) which the seller would have made from full performance by the buyer, together with any incidental damages provided in this Article (Section 2-710), due allowance for costs reasonably incurred and due credit for payments or proceeds of resale.

D. Buyer’s Remedies

1. Accepted Goods:  

a) (1) Where the buyer has accepted goods and given notification he may recover as damages for any non-conformity of tender the loss resulting in the ordinary course of events from the seller's breach as determined in any manner which is reasonable.

b) (2) The measure of damages for breach of warranty is the difference at the time and place of acceptance between the value of the goods accepted and the value they would have had if they had been as warranted, unless special circumstances show proximate damages of a different amount.

c) (3) In a proper case any:

(1) Incidental and 

(a) Expenses reasonably incurred in inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach

(2) Consequential

(a) Any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise AND

(b) Injury to person or property proximately resulting from any breach of warranty

d) Measure of Damages

(1) General Damages – value warranted less value received

(a) Value warranted depends on the bargain and might be more than K price.

(b) Value received might be value to buyer, market value, or cost of repair.

e) Set-off

2. Unaccepted Goods

a) Specific Performance

b) Replevin

c) Cover

E. Anticipatory Repudiation

F. Statute of Limitations

1. 4 Years

2. Exceptions

a) When warranty extends time for performance

(1) Question about whether this refers to performance of goods in question or to performance of seller

b) When warranty sounds more in tort, some jdx will apply tort SOL rather than K.

